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Introduction
Globalisation continues to drive the global 
economy, having spurred the growth of the 
digital economy (DE), which itself has been 
defined as,  “worldwide network of 
e c o n o m i c  a c t i v i t i e s ,  c o m m e r c i a l 
transactions and professional interactions 
that are enabled by information and 
communication technologies”². DE is thus 
economic activities resulting from online 
connections amongst people, businesses, 
devices, data and processes. 

Generally, section 54 Companies and Allied 
Matters Act 1990 (CAMA) provides that 
every foreign company intending to carry 
on business in Nigeria must incorporate a 
local subsidiary. However, the continued 
relevance of the above provision, given 
digital disruption of the global economy is 
in doubt, and even more so, as future 
technological developments unfold. It is a 
clear possibility today that non-resident 
companies can “do business in Nigeria” vide 
digital means, without needing to set up 
Nigerian entities as vehicles for such 
ventures.

With the DE estimated to hit US$25 trillion 
by 2025³, one would have thought that 
governments across jurisdictions would be 
reaping enormous benefits from DE's 
exponential growth, through taxes. This is 
far from reality as prevailing Corporate 
Income Tax (CIT) regime in many countries - 
developed long before the emergence of 
DE – is anchored on the fixed base (or 
Permanent Establishment (PE)) rule. That 
is, profits of a company are taxed within the 
jurisdiction where it has or deemed to have 
a “physical” presence – which evolved on 
the premise of physical transaction of good 
and services.⁴ 

This CIT and other taxes imbalance 
disadvantages traditional “brick and 
mortar” companies and in many cases have 
helped drive DCs to significant market 
leadership positions. More so, the situation 
is likely to get more acute given increasing 
profile of DEs and driven by higher internet 
penetration. For instance, according to the 
Nigerian Communications Commission 
(NCC) Nigeria’s digital penetration rate as 
at April 2019 stands at 119.8 million, up from 
112 million in December 2018.

Applying this rule, many digital companies 
(DCs) (with global operations but without 
an established fixed base in each country of 
“operation” where they earn or derive 
income) have: enjoyed “indifferent”
local tax treatment or neutral tax exposure, 
and/or avoided or sought to avoid 
discharging their CIT obligation in such 
jurisdictions. Ensuring that the tax system 
does not (significantly) lag behind the DE 
means it should go beyond the traditional 
spheres to establishing digital fixed based 
as a  “fair” and “equitable” tax regime. 

Given Nigeria’s strategic DE growth 
estimated to generate US$88 billion by 
2027⁵ and the urgent need to diversify 
Nigeria's revenue base,⁶ this article 
s e e k s  t o  e x a m i n e  l e g a l 
impediments to taxing DCs, 
especially non-residents. It 
also takes cognisance of 
developments in other 
jurisdictions particularly 
the EU which recently 
proposed a reform of its 
tax laws to enable the 
imposition of CIT on DCs 
without a fixed base in the 
EU.  

Taxation of Digital Companies: The 
Controversies 
As earlier stated, CIT is imposed on 
companies in accordance with the tax laws 
of the country where they earn income and 
have physical presence. This is, in line with 
the fixed base/PE principle. However, some 
companies have through astute tax 
planning, been able to ‘optimize’ their tax 
exposure, including through the use of 
Base Erosion and Profit Shifting (BEPS) 
schemes. According to Wheatcroft, tax 
avoidance has been described as 'the art of 
dodging tax without actually breaking the 
law'.⁷ In the same vein, it has been posited 
that it is “… lawfully carrying out of a 
transaction which was either entered into or 
which took a particular form for the purpose 
of minimising taxation”.⁸

It bears repetition that tax avoidance is not 
unlawful and has been given judicial 
approval in a plethora of cases. For 
example, in Levene v. IRC⁹ the Court held 
that: “…it is trite law that His Majesty's 
subjects are free, if they can, to make their 
own arrangements, so that their cases may 
fall outside the scope of the taxing Acts. They 
incur no legal penalties and, strictly speaking 

n o  m o r a l  c e n s u r e  i f,  h a v i n g 
considered the lines drawn by 

the legislature for the 
imposition of taxes, 

they make it their 
business to walk 

 outside them…”
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Sections 22 Companies Income Tax Act 
(CITA) 1977 (as amended in 2007), 17 
Personal Income Tax Act (PITA) 1993 (as 
amended in 2011), 23 Capital Gains Tax Act 
(CGTA) 1967, and provisions of the Transfer 
Pricing Regulations 2018 (TP Regulations), 
etc. enables the Revenue to review and 
adjust and tax accordingly, any transaction 
that it considers artificial or fictitious.¹¹  

Similarly, in Ayrshire Pullman Motors 
Services v. CIR¹⁰ the Court held that: “Every 
man is entitled if he can to order his affairs so 
that the tax attaching under the appropriate 
Acts is less than it otherwise would be. If he 
succeeds in ordering them so as to secure this 
result, then, however unappreciative the 
Commissioners of the Inland Revenue or his 
fellow taxpayers may be of his ingenuity, he 
cannot be compelled to pay an increased 
tax.” 

Issues of tax avoidance in the DE is rife due 
l a r g e l y  t o  t h e  fl e d g l i n g  n a t u r e  o f 
international tax regime for DCs. This has 
become even more pronounced as big DE 
players rake in billions of dollars with little 
or no tax liability in jurisdictions where 
profits are made. Apple, which had a stint as 
the world's second trillion-dollar company, 
was in 2017 embroiled in a CIT controversy 
in Ireland where its parent and subsidiary 
companies are resident, thereby liable to 
pay CIT. Ireland is a low tax jurisdiction as 
part of its strategy to attract investment. 

Following the European Commission (EC)’s 
investigation which began in 2016, the EC 
had ruled that Apple enjoyed preferential 
tax treatment (state aid) on its profits. The 
EC consequently noted that: “In fact, the tax 
treatment in Ireland enabled Apple to avoid 
taxation on almost all profits generated by 
sales of Apple products in the entire EU Single 
Market. This is due to Apple’s decision to 
record all sales in Ireland rather than in the 
countries where the products were sold…”¹² 

Fixed Base Rule – Basis for Taxation of 
Non-Resident Entities in Nigeria 

In the same vein, section 13(2)(a) – (c) CITA 
prescribes as follows: “The profits of a 
company other than a Nigerian company 

The primary regulatory framework for 
Nigerian CIT liability of non-resident entities 
can be found in sections 9, 13 and 30 CITA. 
Section 9(1) provides in part: “… tax shall, 
for each year of assessment, be payable … 
upon the profits of any company accruing in, 
derived from, brought into, or received in, 
Nigeria in respect of - (a) any trade or 
business for whatever period of time such 
trade or business may have been carried on; 
(d) any source of annual profits or gains not 
falling within the preceding categories…” 
(emphasis supplied) 

Similarly, Amazon, a leading online retail 
store was alleged to have benefited from 
preferential tax treatment (state aid) from 
L u x e m b o u r g  f o l l o w i n g  t h e  E C ’ s 
investigation.  According to the EC, 
Luxembourg granted undue tax benefits to 
Amazon of around €250 million therefore 
making it pay substantially less tax than 
other businesses.¹³  

Should countries continue to create safe 
harbour for multinational DCs for the 
p u r p o s e  o f  a v o i d i n g  t a x  i n  o t h e r 
jurisdictions by promoting tax-friendly 
business environment suitable for BEPS? 
Perhaps, the answer to this question lies in 
the national economic objective of the tax 
haven, as such measures are usually taken 
to attract investment. This has triggered 
efforts by the Organisation for Economic 
Co-operation and Development (OECD) to 
implement strategic action plans to curb 
BEPS amongst member countries through 
her BEPS Action Plan which includes a 
Country-by-Country Reporting obligation.   

In determining what constitutes a fixed 
base, the Federal High Court (FHC) in Shell 
Petroleum Int'l Mattscgappij B.V. v. FBIR¹⁴ 
stated that:  “The Appellant admitted that 
they use Shell Petroleum Company of Nigeria 
available office whenever in Nigeria to render 
their services. The place of their business in 
Nigeria need not be owned by them or rented 
by them or that the use of the place is given 

Section 30 CITA vests power in the Federal 
I n l a n d  R e v e n u e  S e r v i c e  ( F I R S ) , 
“notwithstanding section 40 of this Act” and 
“notwithstanding any other provisions of 
this Act” to assess non-residents to tax 
whenever they have no assessable profits 
or such that the FIRS believes is lower than 
industry margin or where assessable profits 
cannot be ascertained, on “a fair and 
reasonable percentage” of the related 
turnover, and for our purposes, whether in 
respect of the fixed base, or turnkey 
contract.  

from any trade or business shall be deemed 
to be derived from Nigeria -  (a) if that 
company has a fixed base of business in 
Nigeria to the extent that the profit is 
attributable to the fixed base; (b) if it does 
not have such a fixed base in Nigeria but 
habitually operates a trade or business 
through a person in Nigeria authorized to 
conduct on its behalf or on behalf of some 
other companies controlled by it or which 
have a controlling interest in it; or habitually 
maintains a stock of goods or merchandise 
in Nigeria from which deliveries are regularly 
made by a person on behalf of the company, 
to the extent that the profit is attributable 
to the business or trade or activities carried 
on through that person; (c) if that trade or 
business or activities involves a single 
contract for surveys, deliveries,  installations 
or construction, the profit from that 

 contract…” (emphasis supplied)
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Unlike the CITA which made reference to 
fixed base, Nigeria’s Double Taxation 
Agreements (DTAs) made reference to PE 
for the purpose of imposing income tax on 
the profits of non-resident companies. 
Para. 1 Art 5 Nigerian Model DTA - adopted in 
the agreement with Belgium (1990), France 
(1991), Canada (1993), Romania (1993) and 
United Kingdom and Netherlands (1994) - 
following the OECD’s Model Double 
Taxation Convention defined the term PE as 
a “fixed base of business through which the 
business of an enterprise is wholly or partly 
carried on”.

It was the holding of the Court that without 
a clear statutory definition of the words 
“fixed base”, it should not be interpreted to 
mean residence or ordinary residence. It 
however connotes in the context of the 
CITA, a place where a company has carried 
on its business over a long period of time, 
notwithstanding that it is not the owner of

In F.L Smidth & Co. Ltd v. FBIR,¹⁵ the Appeal 
Commissioners were called upon to 
interpret the purport of Art. 3 (1) Nigeria/UK 
Colonia l  DTA  which  prov ides  that : 

to them gratis. The place of their business 
means any identifiable place, it might be the 
hotel they were staying which is in this 
country, once they are carrying on their 
business in such location. It is a place they are 

 using at a given time.”

“The industrial or commercial profits of a UK 
enterprise shall not be subject to a Colonial 
tax unless the enterprise is engaged in trade 
or business in the country through a 
p e r m a n e n t  e s t a b l i s h m e n t  t h e r e i n .

the place. The Appellant had used the said 
facilities since 1958 when the relationship
with SPDC started, it would be hard to 
suggest that the Appellant does not have a 
fixed base at SPDC.  

If it so engaged, tax may be imposed on those 
profits by the Colony but only so much of 
them as is attributed to that permanent 
establishment.” 

The Appeal Commissioners relied on 
Henriksen v. Grafton Hotels Ltd¹⁶ to hold 
that  the word “ per man en t” is  not 
synonymous with “everlasting.” Further 
relying on Fed. Commissioner of Tax v. 
Austin,¹⁷ they held that the Appellant had a 
PE in Nigeria. The Commissioners found 
that the Appellant sent its employees to 
Nigeria to do some  work for an indefinite 
period and to do such work under its own 
n a m e  a n d  w i t h i n  p r e m i s e s  c l e a r l y 
designated as its own. Given that the 
definition of a PE in the “UK/Nigeria 
Arrangement” was not exhaustive, it was 
their duty to - determine whether the facts 
of this case could lead to the inference that 
the Appellant operated in Nigeria, through 
what amounted to a PE. 

The Appellant Company had signed an 
agreement with the Nigerian Cement 
Company (NCC), Nkalagu, to act as 
consultant for the rehabilitation of the 
factory after the devastations of the 
Nigerian Civil War. It was the responsibility 
of the Nigerian company to provide office 
and residential accommodation for the 
engineers of the Appellant. and residential 
accommodation for the engineers of the 
Appellant. 

The Appellant contended that the profits 
earned from its consultancy fees are tax 
exempt being that it did not operate in 
Nigeria through a branch or a PE. Although 
the agreement was silent on the duration of 
the stay of the engineers, the Appellant 
came to Nigeria in 1970 and was still 
working up till 1971. More so, the signatory 
to the Agreement was one of its engineers.

Because the service of the Appellant was 
indefinite, the Commissioners concluded 
that the Appellant had a PE in Nigeria, and 
the appeal was accordingly dismissed. 

Unlike the CIT, the imposition of Value 
Added Tax (VAT) on digital services 
delivered by a non-resident entity was 
settled by the FHC recently in Vodacom 
Business Nigeria Limited v. FIRS.¹⁸ In this 
case, the Appellant contracted with a 
Netherland based company (the NSS) for 
the supply of satellite network bandwidth 
capacities services (an intangible service) in 
Niger ia.  The Appel lant  through its 
transponders located in Nigeria got the 
service transmitted to it in Nigeria. In the 
contract of supply, NSS contracted its VAT 
liability to the Appellant. The Respondent 
assessed the Appellant to VAT for the 
supply of the services. The Appellant 
objected to the tax assessment and when 
the Respondent refused to revise the 
assessment, the Appellant filed an appeal 
to the Tax Appeal Tribunal (TAT) against the 
assessment. The TAT dismissed the appeal 
and the Appellant appealed to the FHC. 

From the foregoing arguments, provisions 
of statute and judicial interpretations of the 
fixed base rule, it could be gleaned that 
where an entity makes profits from Nigeria 
by allowing Nigerian residents have access to 
its products/services through its online 
platform without any form of physical 
presence or in-country affiliates, such can 
easily be shielded from income tax. DCs 
enjoy advantages to the extent that they 
can conduct their business offshore and 
online, and thereby earn income from 
Nigeria. The prospects of enforcing tax 
obligation on them via traditional fiscal 
architecture is bleak. 
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This position was reiterated in FIRS v 
Gazprom Oil & Gas Nigeria Limited.²¹ These 
judicial (tax appeal) decisions have far 
reaching impl icat ions  for  Niger ian 
companies contracting with non-resident 
DCs for supply of services in Nigeria. For 
instance, company A (NigCo.) desires to 
utilise a cloud security service provided by 
non-resident vendor (OffCo). VAT will be 
charged on the consideration paid by NigCo 
to OffCo using the Reverse Charge 
Mechanism. It is therefore arguable 
whether VAT would be chargeable on other 
models of digital transactions between an 

Interpreting section 2 Value Added Tax Act¹⁹ 
(VATA) provision, viz: “the tax shall be 
charged and payable on the supply of all 
goods and services (in this Act referred to as 
“taxable goods and services”) other than 
those goods and services listed in the First 
Schedule to this Act”, the Court posited that 
all goods and services consumed in Nigeria 
are subject to VAT save those expressly 
exempted by VATA. According to Kuewumi, 
J, in determining whether VAT is applicable 
to a transaction, it is imperative to ask the 
following questions: a) did the transaction 
give rise to a supply of either goods or 
services?; b) was it for consideration?; and c) 
is the supply within the supply of goods and 
services exempted by the VATA? According 
to his Lordship, if the first two questions are 
answered in the affirmative, but the last in 
the negative, then such transaction is 
subject to VAT. 

The Court further noted that in virtually all 
jurisdictions like Nigeria, electronically 
supplied services (intangibles) are liable to 
tax in the place of supply (where the 
s u p p l i e d  s e r v i c e s  a r e  c o n s u m e d ) . 
References were made to and reliance 
placed on the Organisation for Economic Co-
operation and Development (OECD) 
International VAT/GST Guidelines 2017.²⁰ The 
Court held that: “…the Guidelines stated 
that the destination principle should apply to 
international trade services and intangibles. 
In essence, VAT/GST should be levied in the 
consumer's jurisdiction, rather than the 
supplier's jurisdiction. For the business to 
business (B2B) supplies the guidelines 
recommended the implementation of a 
reverse charge mechanism, that is, the 
business customers are liable to pay VAT/GST 
in his jurisdiction instead of non-resident 
suppliers.”
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For instance, a person resident in Nigeria 
transacts with a cloud service provider 
based in Denmark for the provision of cloud 
services to him. The resultant effect of this 
unequal tax treatment is that the FIRS 
cannot enforce tax against the Danish 
company if the client paid via credit card 
especially where there may not be issuance 
of invoice inclusive of Nigerian VAT. It is 
impractical to have banks act as tax 
collection agents given the nature of the 
transaction unlike remittances of dividends 
wherein the evidence of withholding tax 
(WHT) deductions is a precondition. Thus, 
the Danish company can escape Nigerian 
tax on “income derived from Nigeria.”   

its proposal to impose a minimum tax on 
the profits of DCs operating within its 
jurisdiction. The omission of a wholistic 
strategy for taxation of DE in Nigeria's 
National Tax Policy leaves little to be 
desired, given the potential to generate 
huge revenues to fund Nigeria's perennial 
budget deficits. A recognition of DE would 
have given policy direction to various 
stakeholders on possible and appropriate 
enforcement mechanism for taxation of 
DE, particularly curbing aggressive tax 
planning by non-resident digital entities.

Companies operating in the DE have 
actively engineered evolution of their 
business models/transaction to be more

Undoubtedly, the emergence of the DE has 
distorted international tax dynamics which 
has necessitated the move by various 
jurisdictions to ensure that companies 
making profits within their jurisdictions 
contribute their fair share of taxes. The 
European Union (EU) is taking the lead with   

E V O L V I N G  D I G I T A L 
M O D E L S / T R A N S A C T I O N  A N D  T A X 
ENFORCEMENT

 OffCo and an individual consumer of digital 
services as opposed to NigCo. 

 competitive and deliver optimized returns. 
Among the popular models are Business to 
Consumer (B2C), Business to Business 
(B2B), Consumer to Business (C2B), and 
Consumer to Consumer (C2C).  It  is 
instructive that these models could operate 
w i t h i n  a  j u r i s d i c t i o n  m a k i n g  s u c h 
transaction liable to tax under the tax laws 
of the country. 

F o r  i n s t a n c e ,  J u m i a . c o m . n g ,  a n  e -
commerce retail store sells a product to Mr. 
A in Nigeria. VAT is ordinarily chargeable on 
the transaction provided the goods are not 
on the VAT Exempt List (in Part 1, First 
Schedule VATA). Similarly, where Mr. A list 
his land for sale with jiji.com.ng, succeeds in 
finding a buyer with whom the transaction 
is consummated, such transaction is 
ordinarily liable to Capital Gains Tax (CGT). 
However, the CGT compliance will follow 
the normal process as provided under Parts 
II, VII, IX, X, XI, XII, XIII and section 102 CITA; 
and sections 46, 48 and 50 PITA: there is no 
requirement, neither is it efficient that the 
CGT be enforced as part of the sale 
transaction, unlike the billing and collection 
of VAT. 

For in-country online (retail) transactions, 
the prospects of tax compliance and 
enforcement is higher because paper trails 
and electronic records could be reviewed 
during tax audit, further distinguish such 
transactions from equivalent ones in the 
“informal” sector. Thus resident DCs are 
incentivized or constrained to be tax 
compliant as they are easier targets for tax 
enforcement. On the other hand, where the 
goods are imported by an informal sector 
operator, VAT is computed with custom 
duty, and thus unlikely to escape VAT 
liability. 
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Enforcing tax laws on transactions and 
companies within a particular jurisdiction is 
the exclusive preserve of the Revenue of 
that jurisdiction.²⁴ Thus, a foreign Revenue 
is not expected to aid in the enforcement of 
tax laws of another jurisdiction unless  
there is a disclosure obligation under a 
mutual cooperation agreement, such as 
u n d e r  t h e  O E C D  f r a m e w o r k  a n d 
particularly, country-by-country reporting. 
This is based on the principle of territoriality 
in tax administration. For instance, if OffCo 
transacts in Nigeria but fails to discharge its 
tax obligations, the Revenue could recover 
s a m e  a s  d e b t  o w e d  t h e  R e v e n u e 
recoverable by a civil action as provided 
under section 34 Federal Inland Revenue 
Service Establishment Act²⁵ (FIRSEA). 

Nonetheless, enforcement of such tax 
liability would be limited to the asset of the 
OffCo in Nigeria. Similarly, foreign courts
are not obl iged to enforce foreign 
judgment where such judgment is the 
recovery of tax revenue.  This was the 
verdict of the House of Lords in Holman v. 
Johnson²⁶ where it was held per Lord

The Lagos State Internal Revenue Service 
(LIRS) has evolved the use of technology to 
track transactions by hotels and event 
centres²² for the purpose of enforcing the 
H o t e l  O c c u p a n c y  a n d  R e s t a u r a n t 

 Consumption Law, 2009. Also, the FIRS has 
commenced electronic filing of taxes to 
improve compliance rate. It has also 
notched up its technology adoption with 
the introduction of various electronic tax 
services including:  e-Registration  – 
registration of new taxpayers with FIRS for 
the various taxes; e-Stamp Duty – payment 
of stamp duties on qualifying documents; e-
Tax Payment – payment of all Federal 
Government taxes and levies through the 
Nigeria Inter-Bank Settlement System 
(NIBSS), Remita and Interswitch; e-Receipt – 
r e c e i v i n g  a n d  v e r i f y i n g  e - r e c e i p t s 
generated for taxes paid through the new 3-
TaxPayment; e-Filing – enables taxpayers 
file their tax returns through the FIRS 
Integrated Tax Administration System 
(ITAS); and e-TCC – enables taxpayers apply 
for, receive and verify authenticity of their 
electronic tax clearance certificate (e-
TCC).²³

The introduction of Nigeria’s Transfer 
Pricing Regulations 2018 (which displaced 
the 2012 Regulations), has provided a 
broader base to examine related party 
transactions including transactions 
involving intangibles. By incorporating 
international Transfer Pricing best practices 
such as: Article 9 of the United Nations (UN) 
and OECD Model Tax Convention on Income 
and Capital ;  OECD Transfer  Pr ic ing 
Guidelines for Multinational Enterprises and 
Tax Administration, 2017 and the UN 
Practical Manual on Transfer Pricing for 
Developing Countries, 2017 as may be 
supplemented and updated from time to 
time, the Transfer Pricing Regulations 2018 
seeks to keep up with global trends. In 
determining the applicability of the arm's 
length principle in transactions involving 
intangibles, it provides in Regulation 7:  

Mansfield that “a court will not take notice 
of the revenue law and obligations of 
a n o t h e r  j u r i s d i c t i o n . ”  S i m i l a r l y ,  i n 
Government of India v Taylor,²⁷ the House of 
Lords reiterated this position, per Lord 

Somervell that,

“The determination of arm's length 
conditions for controlled transactions 
involving the exploitation of an 
intangible shall take into account the 
contractual arrangements and the 
following factors with regard to the 
d e v e l o p m e n t ,  e n h a n c e m e n t , 
maintenance and exploitation of the 
intangible asset, the – 

“Tax gathering is not a matter of contract 
but of authority and administration as 
between the State and those within its 
jurisdiction.”

a)Funct ions  performed by the 
persons;

Although the application of this regulatory 
requirement on intangibles is based on the 
existence of controlled transactions 
between connected persons (i.e. resident 
and non-resident entities), it is apposite 
that the provision of digital services by 
connected persons comes under its 
purview. 

b)  Management and control of 

those functions;

f)   Management and control of 

those risks.”

One of the approaches adopted by the 
Revenue to curb BEPS was the introduction 
of the Transfer Pricing Regulations 2018 and 
the long standing regulatory approval 
requirement for contracts involving 
technology transfers by the National Office 
for Technology Acquisition and Promotion 
(NOTAP). Under this regime, fees (foreign 

c)  Contribution by the person 

of assets, including financial 

assets;

d) Management and control 

regarding the contribution 

of assets including financial 

assets;

e)  Risks assumed by the 

person; and 

Interestingly, the EU, France, India, Italy 
amongst others have evolved different 
rules for imposing income tax on digital 
companies carrying out businesses within 
their jurisdictions. 
   
TAXATION OF THE DIGITAL ECONOMY IN 
N I G E R I A  –  C H A L L E N G E S  A N D 
OPPORTUNITIES
As earlier discussed, given the economic 
realities of the DE, it has become prescient 
that CIT is imposed on DCs to create a level 
playing field between its operators and the 
traditional 'brick and mortar' companies as 
well as raising the revenue of countries. To 
do this, a major constraint is the reporting 
of transactions over digital channels many 
of which may not be within the purview of 
the Revenue.  
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However,  the DE introduces a new 
dimension to the BEPS argument. That is, 
no physical connection is made with the 
jurisdictions where profits are made. In this 
context, it is arguable whether NOTAP's 
approval and registration requirement are 
st i l l  appl icable,  except in  cases of 
specialised contracts where fees (in forex) 

exchange) cannot be procured or remitted 
via the forex window if there is no NOTAP 
approval  of  the underly ing service 
agreement. If NigCo sources funds through 
other markets, it would be disentitled to 
enjoy tax deductibility of such payments as 
provided under section 27(g) CITA. 
  
NOTAP's Revised Guidelines 2011 prescribed 
f e e s  c h a r g e a b l e  b y  l i c e n s o r s , 
managements, etc. for their services in 
Nigeria. Also, such service contracts are 
tenured and renewal is subject to meeting 
regulatory requirement by NOTAP where it 
is satisfied that the technology being 
transferred is beneficial to the Nigerian 
counterpart, and not locally available. 
Registration of contracts which fails to take 
cognisance of these requirements is 
d e n i e d .  H e n c e ,  N O TA P  r e g u l a t o r y 
interventions indirectly serve as a means to 
check BEPS. This has been taken a notch 
higher by banks which further requires that 
such service fees must include VAT and have 
suffered WHT, etc.²⁸

are to be remitted through approved 
channels with NOTAP's certificate of 
registration of the related contract being a 
key documentation requirement. The 
evolving nature of international payments 
such as cryptocurrencies using the 
blockchain technology, further makes it 
difficult to regulate. 

Also, Regulation 4(1) Transfer Pricing 
Regulations 2018 which principally requires 
that transactions (controlled transaction) 
between related parties must be done 
within the Arm’s Length Principle thus, 
“where a connected person has entered into 
a transaction or series of transactions to 
which these Regulations apply, the person 
shall ensure that the taxable profits resulting 
from the transaction or transactions are 
ascertained in a manner that is consistent 
with the arm’s length principle” is rendered 
redundant. 

Nigeria’s ratification of OECD’s Convention 
on Mutual Administrative Assistance in Tax 
Matters (the Convention) in 2015 lays 
credence to the Revenue’s drive for 
increased international tax cooperation. In 
essence, the Convention which has been 
ratified by more than 128 jurisdictions is to 
f a c i l i t a t e  e ff e c t i v e  i n t e r n a t i o n a l 
cooperation among tax authorities to 
tackle tax avoidance and evasion. 

Accordingly ,  Art  11  ( 1)  and (2)  the 
Convention on the recovery of tax claims 
provides: “At the request of the Applicant 
State, the requested State shall, subject to 
the provisions of Articles 14 and 15, take the 
necessary steps to recover tax claims of the 
first-mentioned State as if they were its own 
tax claims. 2. The provision of paragraph 1 
shall apply only to tax claims which form the 

The Revenue could however leverage the 
provisions in the Convention to enforce 
taxes on DCs with physical presence in a 
Member State's jurisdiction which have 

The administrative assistance envisaged 
under Art. 1(2) of the Convention comprises: 
a) exchange of information, including 
simultaneous tax examinations and 
participation in tax examinations abroad; b) 
assistance in recovery, including measures 
o f  c o n s e r v a n c y ;  a n d  c )  s e r v i c e  o f 
documents. Taxes covered under Art. 2(1) 
of the Convention include: a) taxes on 
income or profits; b) taxes on capital gains 
(which are imposed separately from (a) 
above; and c) taxes on net wealth, imposed 
on behalf of a Party, amongst others.  

hitherto avoided payment of taxes under 
the existing Nigerian tax framework due to 
t h e  n a t u r e  o f  t h e i r  b u s i n e s s 
models/transaction. However, such 'digital' 
tax must be imposed under Nigerian law to 
take effect.

²⁸Central Bank of Nigeria, ‘Input of the National Office for Technology Acquisition and Promotion (NOTAP) into the Central Bank of Nigeria (CBN) Foreign Exchange Manual’, <https://www.notap.gov.ng/content/extracts-cbn-foreign-
exchange-manual> (accessed 17.01.2019). 
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C O N C L U S I O N  A N D  P O L I C Y 
RECOMMENDATIONS

subject of an instrument permitting their 
enforcement in the Applicant State and, 
unless otherwise agreed between the Parties 
concerned, which are not contested. 
However, where the claim is against a person 
who is not a resident of the Applicant State, 
paragraph 1 shall only apply, unless otherwise 
agreed between the Parties concerned, 
w h e r e  t h e  c l a i m  m a y  n o  l o n g e r  b e 
contested.”

It is apposite that the tax system complies 

with a sacred canon of taxation - equity. 

This is by seeking to ensure that every entity 

contribute its fair share of taxes to the 

public purse for funding government 

obligations to her citizenry. A company's 

model of operation should however not be 

an “unfair” shield from discharging its tax 

obligations. As discussed, the current 

international tax rule, the fixed base rule, 

developed years before the emergence of the 

DE, is no longer sufficient in ensuring that all 

companies discharge their tax obligations. 

Hence, the need for a reform which has been 

championed by the EU. 

It is therefore apposite that the Revenue 
s e e k  t o  c o l l a b o r a t e  w i t h  N a t i o n a l 
Information Technology Development 
A g e n c y  ( N I T D A )  a n d  N i g e r i a 
Communications Commission (NCC) to 
develop a mechanism to measure the 
volume of e-commerce transactions 
involving DCs which are non-resident in 
Nigeria for the purpose of assessing their 
tax liabilities. 

Nonetheless, it is important to effect the 
amendment of relevant CITA provisions 
such as sections 9, 13 and 30 to impose the 
same measure of tax liability on DCs 
regardless of their PE or fixed base status 
which should be extended to Nigeria's 
DTAs whilst recognising the potential of DE 
taxation to shore up Nigeria’s revenue in a 
comprehensive National Tax Policy. In view 
of current tax reform activities of the 
Federal Government which include: 
introduction of VAT (Modification) Order; 
amendments of the CITA, VATA, Customs, 
Excise, Tariff, etc. (Consolidation) Act, PITA, 
Industrial Development (Income Tax Relief) 
Act, issuance of TP Regulations 2018, etc., 
the Federal Government should take 
proactive steps to amend the long standing 
PE principle to include digital presence as 
p r o p o s e d  b y  t h e  E U  a n d  a l r e a d y 
implemented by Italy and India in different 
forms whilst making banks tax collection 
agents for the purpose of compliance.   

With regards to raising VAT remittance in 
transactions between NigCo and OffCo, it is 
prescient for FIRS to adopt the OECD's 
International VAT/GST Guidelines which 
made provision for the applicability of the 
destination principle (reverse charge / 
withholding mechanism) in international 
trade on services and intangibles. Thus, 
transactions in Nigeria’s DE will be subject 
to VAT liability. In this context, NigCo will be 
liable to include VAT on such transactions 
with OffCo which erstwhile have not 
suffered VAT liability.  

 More importantly, efforts should be made 
to liaise and cooperate with other countries 
under the Convention for the purpose of 
recovery of any of such taxes non-resident 
DCs are liable to discharge under Nigerian 
tax laws.  

[Postscript: After the submission of this 
article, the Federal Government sought to 
address some of the gaps in Nigerian digital 
taxation by amending provisions of the 
CITA [and VATA, etc] through the Finance 
Act No. 1 of 2020 which received presidential 

thassent on 13  January 2020. Given the 
timing, obviously this article did not and 
could not discuss the adequacy of the 
amendments, which no matter how they 
are viewed, represent significant headway 
on digital taxation in Nigeria.] 
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