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Introduction

th
On 18  July 2014, the TAT (Lagos Zone) in 
TAT/LZ/011/2012, 012/2012 & 013/2012 resolved 
Oando's three consolidated appeals against FIRS' 
additional assessments for 2005-2007 YOA - on the 
basis of CITA's excess dividend tax (EDT) 
provisions - against the Appellant. Expectedly, the 
decision has attracted a lot of attention and 
enlightened commentary. 

Before then, this column had discussed EDT twice 
(Rethinking Excess Dividend Tax in Nigeria, THISDAY 
Lawyer 29/3/2011, p. vii; and Excess Dividend Tax: 
Why It Needs To Go, Yesterday, THISDAY Lawyer 
26/11/2013, p. vii).  For obvious reasons, this current 
piece will rely on those prior Taxspectives articles 
for necessary background. The second article is 
also available at www.lelawlegal.com/blog, (titled 
Excess Dividend Tax: The Unfinished Business).
  
TAT's Decision Was Right

I may ruffle a few feathers, but the TAT's decision is 
correct in all its ramifications. They not only 
correctly applied the law, the decision is 
foreseeable. What we should be concerned about 
is that EDT provisions are still part of our statute 
book. I maintain the view that EDT provisions 
should be repealed, as they effectively operate a 
“supervisory jurisdiction” over other provisions of 
CITA that enables a company arrive at a position 
where it has no tax payable or taxable profit is 
lower than the dividend declared in a particular 
year. EDT is a sticky point, exemplifies “taxation by 
stealth” and should be done away with. 

Why do I say the TAT was correct? Firstly, they put 
the correct slant on section 80(3) CITA which treats 
dividends as franked investment income. 
Accordingly, that provision cannot help the 
Appellant's EDT challenge - principally because the 
dividends were paid out of retained earnings by 
the Appellant - not that EDT was being applied 
against dividend income received by the 
Appellant. 

My additional theory, is that even if 
the Appellant had been recipient of 
the dividends, s.80(3) would still not 
have shielded the dividend income 
from EDT, as s.80(3) is “subservient” 
to s. 19 CITA. The reason is simple: 
s.80(3) was part of CITA Cap. 60 LFN 
1990, whilst s.19 was enacted in 1996. 
Resolving the conflict between the 
two provisions mean that s.80(3) - 
being earlier in time - has to give way 
to the later provision of s.19, in 
consonance with established rules of 
statutory interpretation.

The TAT correctly noted at p.6 of the 
judgment that “there is no reference 
[in s.19 CITA] to the dividend being 
paid from retained earnings as the 
issue here is actually whether the 
dividend is more than the total profits 
for the relevant YOA or not.”  Truly, 
since “no tax payable” is in respect of 
the YOA  to which the dividend 
declared relates, it is of no moment 
that being retained earnings, the 
amounts from which the dividend is 
paid had previously suffered CIT. This 
obviously does not sound right from a 
double taxation point of view, but as 
we know so well, “there is no equity 
about tax”, the clear provisions of 
statute must be applied.  

Analysis: Is Dividend from Retained 
Earnings Exempt from EDT?

Secondly, the TAT had been accused 
of not following an earlier decision of 
the Federal High Court: Oando v. FBIR 
(2009) 1 TLRN 61 which purportedly 
held that EDT will not apply where 
div idends are declared out of 
retained earnings. My thorough 
r e v i e w  t h e r e o f ,  s h o w s  t h a t 
contention is not accurate. The 
aspects of the ruling on retained 
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e a r n i n g s  t h a t  t h e  “ d e p a r t u r e 
proponents” rely upon to argue that 
the TAT departed from the FHC ruling, 
amounted to nothing but obiter 
dictum. It is trite law that remarks in 
the course of rendering a decision, 
not being the rationes decidendi 
constitute obiter, and they only have 
persuasive, non-binding effect on 
inferior tribunals.

At p.80, the FHC (Abdulahi Mustapha, 
CJ, as he then was) stated: “it was 
argued before the Body of Appeal 
C o m m i s s i o n e r s  [ B A C ]  t h a t  t h e 
dividend for the year 2004 was paid 
out of retained earnings and not from 
profit for that year. The [BAC] rejected 
the argument on the ground that the 
p r o fi t  a n d  l o s s  a c c o u n t  o f  t h e 
Appellant for the period 2003 did not 
support the claim. …I have no cause to 
disturb this finding. I hold therefore 
that the dividend paid by the Appellant 
in the year 2004 was not paid out of 
retained earnings.” The Court went on 
to hold (at p.81), that “having 
declared dividends and paid same to its 
shareholders, the Appellant has in my 
view represented to its shareholders 
and indeed the whole world that it has 
made profit. It must therefore pay tax.  
Since the Appellant paid dividend on 
accounting profit on which tax was not 
paid, I hold that it is taxable under 
section 19 of CITA…” 

Clearly there was no direct holding on 
retained earnings being exempt from 
EDT.  Accordingly, the TAT's decision 
is sound because inferior courts are at 

liberty not to follow obiter. Indeed, in 
t h e  d e t e r m i n a t i o n  o f  F I R S ’ 
p r e l i m i n a r y  o b j e c t i o n  t o  t h e 
consolidated appeals (on the ground 
that they constitute abuse of process 
given the FHC decision), the TAT held 
(Oando v. FIRS II (2013) 11 TLRN 169, at 
173) that “but neither the [BAC] nor 
the [FHC] resolved this issue in Oando 
v.  F B I R .  I s s u e  e s t o p p e l  i s  t h u s 
p r e c l u d e d . ”   F a i l u r e  o f  F I R S ' 
preliminary objection foreshadowed, 
and enabled the TAT to reach the 
present decision.   

Again flowing from my theory above, 
assuming the TAT “followed” the 
FHC, such potential decision (that 
EDT does not apply to dividends paid 
out of retained earnings), is liable to 
reversed by the appellate courts 
because clearly s.19 CITA (being later 
in time), trumps s.80(3) CITA. Reliance 
on retained earnings as a defense to 
E D T  s h o w s  a n  e s s e n t i a l 
misapprehension of the intent of s.19 
to target a result “dividend paid out of 
profits on which no tax is payable”, 
not how the result was achieved. An 
analogy here is  where people 
standing at a bus station on a certain 
date and time qualify for certain 
treatment. Having shown up at the 
s p e c i fi e d  l o c a t i o n  a n d  a t  t h e 
stipulated time, they are eligible, 
irrespective of how they got there – 
by air, sea or water! These are the 
fundamental issues at stake on EDT 
and why legislative intervention is 
necessary. 

Where the provision of the tax law is 
clear, ingenious arguments to the 
contrary will avail little. The TAT did 
not consider resort to CAMA to 
explain inter alia, “profits” as helpful - 
when s.19 CITA states “where there is 
no taxable profit.” The rule that tax 
laws would be strictly construed has a 
flip side: both the taxpayer and 
taxman are bound by it. Another way 
in which the TAT actually followed the 
FHC was to hold that CITA is the 
primary law on taxation of companies 
and resort to CAMA cannot answer 
taxation questions; if there is any 
conflict between the two statutes 
regarding taxation, CITA prevails.

rd
The Appellant's 3  ground of appeal 
that “section 19 of CITA is ambiguous 
and capable of several interpretations 
and as such its interpretation should be 
resolved in favour of the Appellant” 
exemplifies the “volte face” theory in 

nd
my 2  article. I agree with the TAT that 
s.19 is not ambiguous. I submit that 
the provision is clear, only that it 
needs to be repealed! Furthermore, 
and in my humble view, the TAT 
decision should be ominous for those 
who believe that the FIRS' Banks' 
HoldCo Circular provides sufficient 
EDT shelter for Bank HoldCos. 

Conclusion

There is no better way to close than to 
ndreiterate the conclusion in my 2  EDT 

article: “I am not aware of any current 
legislative initiative to repeal EDT 
provisions, but the earlier this is done, 
the better. Repeal should improve 
Nigeria's tax competitiveness rating, 
provide necessary clarity as well as 
obviate needless tax litigation.” EDT is 
an anomaly and should be repealed.


