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““We cannot rely heavily on one refinery to feed the nation,
because Dangote is requesting that we should suspend or stop
importation of all petroleum products, especially AGO and direct
all marketers to the refinery, that is not good for the nation in

terms of energy security. And that is not good for the market,
because of monopoly.”

- Farouk Ahmed (Chief Executive, Nigerian Midstream and Downstream
Petroleum Regulatory Authority (NMDPRA)), July 2024’

Introduction

The above statement by the Chief Executive (CE) of the sectoral regulator attracted widespread backlash,
apparently because he also made statements that were interpreted as ““demarketing” Dangote Refinery. AUS$20
million project and Nigeria’s largest private sector investment,? the Refinery’s commissioning had been eagerly
anticipated by citizens; given the potential benefits to the economy, particularly the easing of pressure on
Nigeria’s foreign currency demand, andresultantimpact on the value of the Naira.?

This was all the more interesting because, the government had supported the Dangote Group in their quest to
establish the Refinery.* The Dangote-NMDPRA face-off was not what the general public, or even the global market
was anticipating.®

It then became pertinent, whether the relevant Nigerian anti-trust regime, particularly the Petroleum Industry Act
2021° (PIA) as supplemented by provisions of the Federal Competition and Consumer Protection Act 2019’ (FCCPA)

"Dare Olawin, ‘Anti-Dangote Refinery Comments: Nigerians Demand Removal of NMDPRA Boss’, Punch, 21.07.2024: https://[punchng.com/nigerians-seek-removal-of-nmdpra-boss-over-dangote-
refinery/ (accessed 14.09.2024). Emphases supplied.

’The “Dangote Oil Refinery is a 650,000 barrels per day (BPD) integrated refinery project ... in the Lekki Free Zone near Lagos, Nigeria. It is ... the world's biggest single-train facility. The Pipeline
Infrastructure at the ... Refinery is the largest anywhere in the world, with 1,100 kilometers to handle 3 Billion [SCF] of gas per day. The Refinery alone has a 435MW Power Plant that is able to meet the
total power requirement of Ibadan DisCo. The Refinery will meet 100% of the Nigerian requirement of all refined products and also have a surplus of each of these products for export. Dangote
Petroleum Refinery is a multi-billion dollar project that will create a market for $21 Billion per annum of Nigerian Crude. It is designed to process Nigerian crude with the ability to also process other
crudes.” Emphases supplied. See Dangote Group, ‘The Dangote Petroleum Refinery’: https://dangote.com/our-business/oil-and-gas/ (accessed 26.09.2024).

3The NMDRA CE was also reported to have said on the same occasion, “So, in terms of quality, currently the AGO quality in terms of sulphur is the lowest as far as the West African requirement of 50 ppm
is concerned. Dangote refinery and some modular refineries, like Waltersmith refinery and Aradel refinery, are producing between 650 to 1,200ppm. So, in terms of quality, their product is much more
inferior to the imported quality.” Emphasis supplied. He also stated that “The claim by some media houses that there were steps to scuttle the Dangote refinery is not so. The Dangote refinery is still in
the pre-commissioning stage. It has not been licensed yet; we haven’t licensed them yet. They are still in the pre-commissioning. I think they have about 45 per cent completion,” See Dare Olawin,
(supra). However, Dangote Group has severally countered that position stating that the quality of her products improved as the Refinery progressed its commissioning processes. See for example:
Temi Bamgbose, ‘Dangote Rejects NMDPRA Claims, says Sulphur Content Meets African Standard’, BusinessDay, 20.07.2024: https://businessday.ng/news/article/dangote-rejects-nmdpra-claims-
says-sulphur-content-meets-african-standard/; ‘Our Diesel Is The Best In Nigeria, Meets International Standard - Dangote’, Channels Television, 22.07.2024:
https://www.channelstv.com/2024/07/22/our-diesel-is-the-best-in-nigeria-meets-international-standard-dangote/; Emmanuel Addeh, ‘Dangote Debunks Ahmed's Allegation of Substandard
Products, Says His Fuels Better than Imported, Offers Proof’, ThisDay, 21.07.2024: https://[www.thisdaylive.com/index.php/2024/07/21/dangote-debunks-ahmeds-allegation-of-substandard-
products-says-his-fuels-better-than-imported-offers-proof/; Busola Aro, ‘Dangote Counters NMDPRA on Substandard Products Claim, Tests Diesel Before Lawmakers’, The Cable, 20.07.2024:
https://www.thecable.ng/dangote-counters-nmdpra-on-substandard-products-claim-tests-diesel-before-lawmakers/ (all accessed 23.09.2024).

*See forexample, James Emejo, ‘CBN’s Private Sector Funding and Support for Dangote Refinery’, ThisDay, 29.05.2023:
https://www.thisdaylive.com/index.php/2023/05/29/cbns-private-sector-funding-and-support-for-dangote-refinery/ (accessed 29.09.2024). Excerpts: Per then CBN Governor Godwin Emefiele,
“Also, the Central Bank, the government and the country have helped Dangote to set up that refinery; he is a Nigerian — Nigerians must benefit from that venture...” Elsewhere the report stated that
“Therecent inauguration of the Dangote Refinery has immense ramifications for the economy particularly in resetting the country’s wobbling macroeconomic indices including unemployment, inflation,
GDP, and exchange rate among others. One of the biggest problems confronting the economy had beenits inability to produce and consume what its people need locally; importing almost everything and
yet failing to produce enough for exports. The attendant result has been the undue pressure on the nation’s external reserves and vulnerability of the local currency against major currencies around the
world particularly the United States Dollar. This further has an untold impact on living standards as jobs that should have been generated through domestic production are literarily exported to other
countries, further compounding unemployment which is currently at 33.3 per cent according to official estimates by the [NBS].”

sSee James Emejo (supra): “Emefiele also disclosed that with the refinery, Nigeria will cease to import petroleum products, fertiliser and petrochemical that drained over $26 billion in import bills in
2022.” Quoting Emefiele, the report stated: “At this rate, the average annual cost of petroleum products imports to Nigeria could reach $30 billion by 2027 if we continued to rely on petroleumimports.
These figures suggest that therefinery could engender foreign exchange savings, to the country, of between $25 billion and $30 billion annually.”

¢Act No. 6 of 2021. According to a commentator, “The enactment of the Petroleum Industry Act 2021 (PIA) in August 2021 was deservedly greeted with great relief by both the local and international
community who had watched - with dismay - the inertia around Nigeria's inability to implement her declared industry wide reform since the Petroleum Industry Bill (PIB) was first proposed as an
executive bill in the late 2000s. Nigeria’s loss as a result of the unpardonable failure to enact wholesale reform legislation for her oil and gas industry, was nothing less than colossal.” See Afolabi Elebiju,
‘Posers and Answers: The Petroleum Industry Act 2021, Production Sharing Contracts and Stabilisation Issues’, LeLaw Tax Monograph Series No.4, April 2023, p. 03:
https://lelawlegal.com/add111pdfs/Afolabi_Elebiju__Petroleum_Industry Act 2021_Production_Sharing_Contracts_Stabilisation_Issues.pdf (accessed 26.09.2024). See also, the related detailed
footnotes 2and 3 (ibid).

’Act No. 10f 2019. See for example, section 210 PIA (Competition and Market Regulation) which vests the Authority with specific responsibilities “subject to the provisions of the [FCCPA]”. See also,
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was not robust enough, and therefore potentially able  of section 317(10) PIA? It provides that: “Import volume
to have obviated an obvious national embarrassment  to be allocated between participants shall be based on
that the Dangote/NMDPRA debacle represented?® criteria to be set by the Authority taking into account

the respective [local] refining output in the preceding
Thisis moreso that by section 3(1)(a),(b),(c) and () PIA:  quarter, share of active wholesale customers,
“The Minister shall: formulate, monitor and administer competitive pricing and prudent supply, storage and
government policy in the petroleum industry; exercise  Jictribution track records.”" This pre-supposes that
general supervision over the affairs and operations of regulatory decision on restriction or allocation of

the petroleum industry in accordance with the . o .
provipsions of” the PIA; “{eport developments in the import volumes must primarily take account of prior,
' not prospective (future) factors.”

petroleum industry to the government”; and “delegate
in writing to the Chief Executive of the Commission or

Authority any power conferred on the Minister by or Thus, if as the NMDPRA alleged, Dangote Group

under this-Act.”” requested stoppage of fuel imports by competitors, and
that whilst her Refinery was yet to fully take off, such
Furthermore, by section 3(4): approach is wrong from anti-trust perspective: at the
The Minister shall give general policy very least, no participant is entitled to influence the
directives to the Commission on matters regulator to take decision in its interest and to the
concerning upstream petroleum operations prejudice of competitors. Yielding to such request will
and to the Authority on matters relating to not only amount to regulatory capture,” but also a
midstream and downstream petroleum manifest breach of the PIA anti-trust regime; and it
operations as well as matters related to co- would have amounted to putting the cart before the
operation among the two entities in line with horse. Furthermore, it would have negated the
the provisions of this Act and the Commission statutorily envisaged regulatory
and the Authority shall comply with such independence/impartiality and fair substantive market
directives.”"

conditions being the most critical determinants of
competitiveactivity."
Even more directly, could the (elements of the) anti-

trust brouhaha have been avoided by taking cognisance  Reflective of a new order, the ‘novelty’ of the PIA

section 211 (Power to Prevent Anti-Competitive Behaviour), especially section 211(1). Cf. Section 95(11)(d): “The Minister may grant consent to an assighment, novation or transfer of a petroleum
prospecting licence or petroleum mining lease, subject to the following terms and conditions which the Commission may consider appropriate, that the proposed transferee - (d) shall comply with the
FCCPA.” For some general discussions on the FCCPA, see Afolabi Elebiju and Pelumi Odetoyinbo, ‘Virtuous vs Vicious Cycle? Nigerian Mergers & Acquisition Framework under the Federal Competition
and Consumer Protection Act 2019’, LeLaw Thought Leadership Insights, July 2019: https://lelawlegal.com/add111pdfs/Consumer_Protectiont.pdf (accessed 26.09.2024). The commentators statedin
part (at p.1): “Apparently, the purpose of the FCCPA is to harmonize all the sector-specific anti-trust provisions, vide its own umbrella provisions.” In case of any conflict between the FCCPA and PIA, it
may be a question what the exact issue is and the wording of the relevant provisions to determine which legislation will prevail. Some of the rules of statutory interpretation such as generalia
specialibus non derogant (special provisions/legislation prevail over their general peers) may be complex to apply because sectorally PIA is special, but arguably on anti-trust, FCCPA is. However, it
may be argued that PIA prevails because although being later in time but expressly recognizing FCCPA whilst prescribing her own specialist (sectoral) anti-trust regime; it only makes FCCPA
applicable to the extent of FCCPA’s recognitionin the PIA. This is despite FCCPA’s supremacy clause (sections 104 and 164), since the PIAis later in time and therefore would ordinarily not be affected,
since the supremacy clause referenced existing law at the time FCCPA came into force. See Vepa P. Sarathi, ‘Interpretation of Statutes’ Eastern Book Company, (5" ed., (2010), pp. 371-374, for detailed
discussion of the application of the rule. For a discussion of pre-FCCPA Nigerian anti-trust discourse, see Afolabi Elebiju, ‘The Investment & Securities Act of 1999: An Overview of Anti-Trust
Considerations in the Regulation of Mergers in Nigeria’ [2001] 6 JIFM 272; [2001] 9 ICCLR 230; (2001) 22 BLR 116.

#Section 2 PIA stipulates: “The objectives of this Chapter are to- (a) create efficient and effective governing institutions, with clear and separate roles for the petroleum industry; (b) ---- (c) promote
transparency, good governance and accountability in the administration of the petroleum resources of Nigeria; () foster a business environment conducive for petroleum operations; and (e) deepen
local content practice in Nigeria oil and gas industry.” Emphases supplied.

SEmphases supplied. See also generally, the entire section 3 PIA (Powers of the Minister). Notably, the President is currently the substantive Minister of Petroleum, since he only appointed Ministers
of State for Petroleum (Senator Heineken Lokpobiri) and for Gas (Ekperikpe Ekpo). Some commentators have strongly argued about the downsides of the President being also the substantive
Minister of Petroleum. See for example, Eze Onyekpere, ‘President Tinubu as Substantive Minister of Petroleum’ Punch, 28.08.2023: https://punchng.com/president-tinubu-as-substantive-minister-
of-petroleum/(accessed 26.09.2024).

*Emphases supplied.

""Emphases supplied.

”Under the principles of administrative law, when the basis of exercise of a power, judgment or discretionis prescribed, non-compliance renders the regulatory outcome ultra vires and potentially
liable to be successfully challenged as null and void. Thus, if the regulator (which the PIA envisages will come to independent decision making based on the prescribed criteria), were to have banned
fuelimportation at Dangote Group’s request the competitors who feel aggrieved may be able to, through the judicial process, set aside such NMDPRA decision. Cf. ‘Posers and Answers’ (supra),
footnote 46; and generally, Afolabi Elebiju, ‘Public Interest Litigation, Citizens’ Rights and Regulatory Irresponsibility: Periscoping the Central Bank of Nigeria’s Q1 2023 Currency Change Exercise’,
December 2023: https://lelawlegal.com/add111pdfs/Public_Interest_Litigation_Citizens_Rights_Regulatory_lrresponsibility_(Final).pdf. Seealso Afolabi Elebiju, et al, ‘Validity Questions: Nigeria’s
Companies and Allied Matters Act 2020 (CAMA) and Limited Partnerships (LPs)’, LeLaw Thought Leadership, February 2023:
https://lelawlegal.com/add111pdfs/Validity Questions CAMA_updated.pdf (bothaccessed27.09.2024).

“The concept of Regulatory Capture (Reg Capture) typically refers toa phenomenon that occurs when aregulatory agency that is created to act in the public interest, instead advances the commercial or
political concerns of special interest groups that dominate an industry or sector the agency is charged with regulating. When regulatory capture occurs, the interests of firms or political groups are given
priority or favor over the interests of the public.” See CFA Institute, ‘Regulatory Capture’, Issue Brief, 29.10.2019: https://[rpc.cfainstitute.org/en/policy/positions/regulatory-capture. It also “refers toa
scenario where a regulatory agency, mandated to oversee and enforce rules to maintain public interest, ends up being unduly influenced by parties with vested interests, such as the entities it is meant to
regulate or special interest groups. This situation can result in the agency making decisions that prioritize the interests of these parties over the broader public interest.” See Independent Pricing and
Regulatory Tribunal New South Wales, ‘Regulatory Capture’: https://www.ipart.nsw.gov.au/Home/About-IPART/regulatory-capture (bothaccessed27.09.2024).

"Cf. section 1 Electric Power Sector Reform Act 2023 (ESPRA), inter alia: “The primary objective of this Act is to provide comprehensive legal and institutional framework to guide the operation of a
privatized, contract and rule based competitive electricity market...” Part Ill ESPRA embodies provisions on “Development of a Competitive National Electricity Market”. See also Part XIV
(Competition and Market Power (section 121)). Section 121(3) prescribes: “Subject to section 105 of the [FCCPA], the Commission shall have the responsibility to consider, in respect of services in
competitive markets, the prevention or mitigation of abuse of market power which includes market concentration, inits decisions and orders regarding matters such as licence application and the grant
of licences; licence terms and conditions, the setting of prices and tariffs and whether or not to appove a merger, acquisition or affiliation.” Emphasis supplied. By section 34(2)(a) ESPRA, the Nigerian
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...dt the very least, no
participant is entitled
to influence the

regulator to take
decision in its interest
and to the prejudice
of competitors.

provisions, and of Dangote Refinery’s capacity to
satisfy both local and export petroleum products’
demands vis a vis the imported scenario Nigeria had
become accustomed to, will require familiarisation as
PIAis applied to new extant scenarios.

This article analyses the robustness or otherwise, of
the anti-trust regulatory framework in the midstream
and downstream subsectors of the Nigerian oiland gas
industry against the Dangote/NMDPRA factual
context; and provides helpful insights for effective
commercial and operating regulatory oversight cum
performance on a go forward basis. However, and for
obvious reasons, it excludes the consideration of anti-
trust frameworks for mergers and acquisitions (M&A),
inthe subsectors.

The NMDPRA and Anti-Trust Considerations: Powers,
Functions, Oversight

The PIA established the NMPDRA as a ‘narrower’
successor to the erstwhile Department of Petroleum
Resources (DPR) which had broader oversight on the
entire industry: upstream, midstream and
downstream.

Objectives and Functions of NMDPRA

By section 31(a) and (d): “The objectives of the Authority
shall be to: (a) regulate midstream and downstream
petroleum operations, including technical, operational
and commercial activities” and “promote a
competitive market for midstream and downstream
petroleum operations”.
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The functions of the Authority include to: “ensure
security of supply, development of the markets and
competition in the markets for natural gas and
petroleum products” and “promote competition and
private sector participation in midstream and
downstream petroleum operations”: section 32(n), and

32(u)).”

Section 66(1)(I) declares that “The objectives of Chapter
2 [of the PIA] are to establish an orderly, fair and
competitive commercial environment within the
petroleumindustry”.

Sections 210 and 211 PIA: The Core Mid and Downstream
Anti-Trust Provisions

More specifically, the fulcrum of the PIA anti-trust
provisions seem to be sections 210 and 211. Section 210
PIA (Competition and Market Regulation) provides as
follows:

“The Authority shall, subject to the provisions of

the [FCCPA], have the responsibility to -

(a) monitor the state of the markets regulated by
the Authority;

(b) administer, monitor and ensure compliance
with the provisions of this Act and any law or
regulation issued in respect of competition and
market regulation;

(c) monitor market behaviour including the
development and maintenance of competitive
markets;

(d) arrest situations of abuse of dominant power
andrestrictive business practices;

(e) assess whether the petroleum industry is
operating efficiently or the existing market
arrangements may constitute barriers to entry
into the market for new market participants;

(f) determine whether there is any anti-
competitive activity being carried on and
exercise its powers under this section to
prevent the continuance of the activity; and

(g) determine any pre-conditions and any
transitional arrangements required for any
services to be offered competitively.”

Electricity Regulatory Commission (NERC) is to “promote competition and private sector participation in the post-privatised power sector, when and where feasible.” See also Part XIIl (Consumer

Protection and Licensee Performance Standards (sections 119 and 120).

*The DPR was the operational arm of the Ministry of Petroleum Resources under the Petroleum Act, Cap. P13 LFN 2004 (one of PIA’s predecessor legislation).

sEmphases supplied. Per section 1 FCCPA: “The objectives of this Act are to - (a) promote and maintain competitive markets in the Nigerian economy; (b) promote economic efficiency; (c) protect and
promote the interests and welfare of consumers by providing consumers with wider variety of quality products at competitive prices; (d) prohibit restrictive or unfair business practices which
prevent, restrict or distort competition or constitute an abuse of a dominant position of market power in Nigeria; and (e) contribute to the sustainable development of the Nigerian economy.” Section
2(1) stipulates that: “Except as may be indicated otherwise, this Act applies to all undertakings and all commercial activities within, or having effect within Nigeria”, whilst section 2(2)(a)-(b) makes
the FCCPA applicable to government agencies or corporates that engage in commercial activities or in which the government has controlling stakes. Section 2(2)(c) also applies the FCCPA to “all
commercial activities aimed at making profit and geared towards the satisfaction of demand from the public” whilst section 2(3) makes it applicable “to conduct outside Nigeria” in the specified
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On its part, section 211 (Power to Prevent Anti- © where, intheopinion of the Authority thereis or
Competitive Behaviour) stipulates that: may be, anti-competitive behaviour and in
particular an abuse of market power, the
“(1) Subject to the provisions of the [FCCPA], the Authority shall -
Authority shall have the responsibility to (i) issue ‘cease and desist’ orders as may be
prevent anti-competitive behaviour with required,
respect to midstream and downstream (i) require and compel the disclosure of
petroleum operations and may take any or a information from licensees,
combination of the following actions — (iii) undertake inquiries and investigations,
(a) monitor and determine whether any conduct and
by a licensee or any other person operating or (iv) levy fines prescribed by regulations issued
intending to operate in midstream and by the Authority, which shall not exceed
downstream petroleum operations - 5% of the annual turnover of the company

(i) has the purpose or effect of substantially for the preceding year.

lessening competition in any segment of
the midstream and downstream
petroleum operations,

(ii) may likely result in anti-competitive or
discriminatory conduct, including an
unlawful exercise of market power that
may prevent customers from obtaining
the benefits of a properly functioning and
competitive market,

(iii) may amount to practices which reflect an
apparent or probable effect of crippling,
excluding or deterring the entry of
another person into midstream and
downstream petroleum operations, or

(iv) may likely be indicative of an abuse of
dominant position in respect of the
provision of any service;

(2) Notwithstanding the provisions of this section,
where the Authority deems it to be in national
interest or necessary to preserve or promote
the benefits of a functional and effective
competitive market, the Authority may, on the
application by a licensee or other person with
the ability to influence the price of petroleum
products —

(a) give written approval to the application upon
such terms and conditions and impose other
requirementsas it may deemappropriate; and

(b) issue directions to prevent or mitigate any
conduct that shall or is likely to lead to the
unlawful exercise of market power that will
prevent customers from obtaining the benefits

of a properly functioning and competitive
(b) consider how best to prevent or mitigate abuse f a properly f J P

market.
of market power in its decisions and
determinations regarding matters including (3) The Authority may at any time withdraw an
licence applications, grant of licence, licence approval granted under subsection (2) upon
terms and conditions and the regulation of such terms and conditions as it may deem
prices for services in competitive markets; and appropriate.””

circumstances. Part Il (Functions and Powers of the [FCCPC], (sections 17 and 18)) contains extensive provisions. Section 17(a) for example, provides that: “The Commission shall - (a) be responsible
for the administration and enforcement of the provisions of this Act and any other enactment with respect to competition and protection of consumers.” Part VIl provides for the Competition and
Consumer Protection Tribunal; whilst section 39(2) states that “The Tribunal shall adjudicate over conducts prohibited r-under this Act and exercise the jurisdiction, powers and authority conferred on
it under this Act or any other enactment.” Part VIII (Restrictive Agreements)’section 59(1) is emphatic that: “Any agreement among undertakings or a decision of an association of undertakings that
has the purpose of actual or likely effect of preventing, restricting or distorting competition in any market is unlawful and, subject to section 6l of this Act, void and of no legal effect.” Section 69
prescribes Offences and Penalties under Part VIII. Part IX (Abuse of Dominant Position) as well as Part X (Monopoly) are at the core of the FCCPA and must be considered to at least provide a
comparative standard if not fully applicable to the midstream and downstream sectors, via the PIA. Emphases supplied. Section 155 provides general criminal sanctions for contravention of
customer rights. Cf. also sectoral anti-trust regime under the Nigerian Communications Act, Cap. N97 LFN 2004 (NCA). Section 1(e) states that part of the NCA’s objective is to: “ensure fair
competition [in] all sectors of the Nigerian communications industry and also encourage participation of Nigerians in the ownership, control and management of communications companies and
organisations.” Section 90 NCA states: “Notwithstanding the provisions of any other written law, the Commission shall have exclusive competence to determine, pronounce upon, administer,
monitor and enforce compliance of all persons with competition laws and regulations, whether of a general or specific nature, as it relates to the Nigerian communications market.” (Note that the
NCA predated the FCCPA). Per Section 91(1), “A licensee shall not engage in any conduct which has the purpose or effect of substantially lessening competition in any aspect of the Nigerian
communications market.” Sections 92 and 93 are on dominant operator and exemption provisions. Chapter VI (Consumer Affairs) includes amongst others, Part I (Consumer Protection and Quality
of Service) with detailed provisions.

Unlike sections 210 and 211 (amongst other PIA provisions which references/incorporates the FCCPA, section 65 Banks and Other Financial Institutions Act No.5 of 2020 (BOFIA) expressly excludes
it/FCCPC from any anti-trust oversight for the banking sector. It provides: “(1) The provisions of the [FCCPA] shall not apply to - (a) any function, act, financial product, or financial services issued or
undertaking, and transaction howsoever described by a bank or other financial institutions licensed by the Bank; and (b) the Bank, the Governoy, or other executive officer or staff of the Bank. (2)
Notwithstanding anything to the contrary in this Act but subject to subsection (3) of this section, sections 92 (1), (2) and (3), 94 and 98 of the [FCCPA] shall apply to a merger, acquisition or other form of
business combination which involves a bank, specialised bank or other financial institution. (3) All references to the [FCCPC] in sections 92 (1), (2) and (3), 94 and 98 of the [FCCPA], shall be deemed and
construed as a reference to the Bank. (4) Notwithstanding anything to the contrary in this section, the Governor may prescribe additional or other rules and procedures for mergers, acquisitions and
other business combinations involving banks, specialised banks and other financial institutions.” Emphasis supplied. This contrast reinforces the view that both the PIA and the FCCPA apply (to the
extent permitted by the PIA) onanti-trust regulatory framework of the Nigerian mid and downstream subsectors.
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Activities: “which ...may Prevent, Restrict or Distort
Competition”

Per section 130(h), “The holder of a gas processing
licence shall undertake the activities contemplated by
the licence in a manner that complies with the following
general obligations - abstain from activities, which in
the opinion of the Authority may prevent, restrict or
distort competition.” Incidentally, the latter part of this
provision “abstain from activities, which in the opinion
of the Authority may prevent, restrict or distort
competition” is replicated in pari materia in sections
133((’;)); 136(j); 143(b); 149(i); 154(); 184(h) 188(h); 191(h);
194(h);*

The PIA: A Panoply of Other Midstream and Downstream
Anti-Trust Provisions
The PIA contains a panoply of direct and indirect anti-

trust provisions.™ Section 164 on customer protection,
especially 164(5) prescribes that “The Authority shall, in
developing customer protection regulations - (a) consult
with suppliers, gas distributors, petroleum product
distributors and interested stakeholders; and (b) take
into account existing procedures, practices and
standards issued by the [FCCPC].”’%°

Section 169(1) stipulates: “Where the Authority
determines that - (a) a particular licenced activity is a
monopoly service, (b) competition has not yet
developed in the market to such an extent as to protect
the interests of customers, or (c) a particular licensee is
a dominant provider, the Authority shall regulate the
prices charged by licensees in respect of the activities, in
a manner consistent with its functions under this Act
and with the pricing principles set out in section 170 of
this Act.””"
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According to section 214: “In the
exercise of its powers under this
Chapter [2], the Authority may
consider - (a) the relevant
economic market; (b) global
trends in the relevant economic
market; (c) the effect on the
number of competitors in the
market and their respective
market shares; (d) the effect of
barriers to entry into the market;
(e) the effect of any activity on
the range of services in the
market; (f) the effect of the
conduct on the cost and profit
structures in the market; (g) the
ability of any independent
licensee or operator to make
price or tariff regulating
decisions; and (h) any other
matter which the Authority may
deemrelevant.”

of the annual turnover of the company for the
preceding year or revoke the licence of any person
who fails to comply with a ‘cease and desist’ order

Section 215 (Considerations for Exercise of the or adirectiveissued under subsection (1).”*

Authority’s Powers) is explicit:
“(1) Where, in the opinion of the Authority, any act
or activity prohibited under this Chapter has
been or is likely to be undertaken by any

Conclusion

Importance of Dangote Refinery to Nigerian National

person, the Authority may -

(a) serveanoticeontheperson, specifying theact
or activity and its intention to issue a ‘cease and
desist’ order;

(b) direct the person to whom the notice is issued
to do or not to do, the specified act or activity ;
and

(c) specify the time frame for compliance with the
notice.

(2) Where the person to whom the notice or
directive issued under subsection (1) fails to
comply, the Authority may issue a ‘cease and
desist’ order.

Aspirations

The importance of Dangote Refinery to the Nigerian
economy cannot be over-emphasised. It will: help
reverse Nigeria’s unimpressive status as a major
producer of crude but importer of petroleum products
forex savings and earnings; improve energy security by
eradicating fuel shortages and queues with resultant
adverse effects on productivity; potentially deliver
cheaper pricing through avoidance of import related
logistics costs; create many local jobs (directly and
indirectly) with downstream effects, including
boosting allied economic activities from which
government too will earn increased tax revenues;
implicate human capital development; domestication

of value in-country; enhance Nigeria’s investment

(3) The Authority may levy a fine not exceeding 5%  attractiveness, etc.”

2Emphases supplied.

‘How $20bn Dangote Refinery Will Benefit Nigeria’, Vanguard, 16.01.2024:https://www.vanguardngr.com/2024/0o1/how-20bn-dangote-refinery-will-benefit-
nigeria/#:~:text=The%200perations%200f%20Dangote%20refinery,will%20boost%20Nigeria’s%k20foreign%20oreserves; Mansur Abubakar, ‘Why Nigerians are Praying for the Success of a New Oil
Refinery’, BBC, 22.07.2024: https://www.bbc.com/news/articles/ck5g99218r6.0; ‘Dangote Refinery Project to Boost Activities in Downstream, says Lagos Chamber of Commerce and Industry (LCCI)’,
Dangote Industries Limited: https://www.dangote.com/dangote-refinery-project-to-boost-activities-in-downstream-says-lagos-chamber-of-commerce-and-industry-lcci/; ‘FG: Dangote Refinery’s a
Game Changer capable of driving Africa’s Refining Revolution’, Dangote Industries Limited: https://www.dangote.com/fg-dangote-refinerys-a-game-changer-capable-of-driving-africas-refining-
revolution/; Kayode Oyero, ‘Dangote Refinery Beneficial To Nigeria’s Troubled Economy - Obi’, Channels, 12.12.2023: https://www.channelstv.com/2023/12/12/dangote-refinery-beneficial-to-nigerias-
troubled-economy-obi/; Nnaemeka Vincent Emodi, ‘Dangote Launches Africa’s Biggest Oil Refinery - 4 Ways it Will Affect Nigeria’, The Conversation, 22.05.2023:
https://theconversation.com/dangote-launches-africas-biggest-oil-refinery-4-ways-it-will-affect-nigeria-205685 (all accessed 28.09.2024).

#See Ozioma Samuel-Ugwuezi, ‘Dangote: Nobody Will Beat Our Petrol Quality, Nigeria Will Know True Consumption Figures’, Arise News, 03.09.2024: https://www.arise.tv/dangote-nobody-will-
beat-our-petrol-quality-nigeria-will-know-true-consumption-figures/ ; Kayode Oyero, ‘Our Quality Matches That Of America’, Dangote Refinery Rolls Out Petrol’, ChannelsTV, 03.09.2024:
https://www.channelstv.com/2024/09/03/at-last-dangote-refinery-rolls-out-petrol/; Emmanuel Addeh et al, ‘Dangote Releases Sample of Refined Petrol, Says Local Production Will Stabilise Naira’,
ThisDay, 03.09.2024: https://www.thisdaylive.com/index.php/2024/09/04/dangote-releases-sample-of-refined-petrol-says-local-production-will-stabilise-naira/ (all accessed 28.09.2024).
%Incidentally, unlike the FCCPA which describes the relationship (subservience) of agencies like the Securities and Exchange Commission ((SEC), which previously had oversight on anti-trust in
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Thereis also the prospect of Nigerian consumers being
served with better quality products than hitherto,
thereby resulting in efficiencies; with the possibility of
local refining also delivering fatal blows to pervasive
subsidy scam that had previously been associated with
fuelimportation.?

LeLaw Thought Leadership | September 2024

Whilst the NMDPRA’s Chief Executive’s speech reflects
grievous indiscretion regarding adverse comments on
the quality of Dangote Refinery products, it is
respectfully submitted that the part relating to declining
Dangote Group’s alleged overtures to stop third party
fuel importation whilst the Refinery was fully to come

onstream, wasinorder.?
Bringing it Home: Application of Anti-Trust Regime to
Dangote Refinery and Competitors/ Competitive Market
Realities
However, that does not mean that Dangote’s
competitors in the sectoral value chain should just roll
over and close shop. If that were to happen, it must be
due to fair market conditions a self-realisation that
such competitors have become uncompetitive,
exclusive of biased regulatory interference that
produces such outcome. This is moreso that the PIA’s
anti-trust provisions are robust and does not envisage
regulatory capture. For added effect, the FCCPC as the
general anti-trust regulator too can weigh in, to make
assurances doubly sure by influencing NMDPRA's
optimal discharge of her sectoral antitrust
responsibilities.”

Not only that, even if Dangote Refinery begins to
operate at full capacity, that is not and cannot be a bar
against extantlocal refiners or new entrants torefining
business in Nigeria.”” This is moreso that there is huge
refining gap in Africa, and other refineries can compete
with Dangote Refinery to meet local demand and
export the rest of their capacity to African (and other)
countries.”

Consistent with the general bent of Nigeria’s free
market economy in addition to the PIA midstream and
downstream antitrust regime, every refiner or
category competitor is not to enjoy any special
advantage or be subject to burdens that is not

Nigeria) to the FCCPC, the PIA at best envisaged a subsidiary (not primary) role for the FCCPC in Nigerian downstream and midstream sectors antitrust regulation. One of FCCPC’s recent
enforcement wins was imposition of US$110 million fine on British American Tobacco (BAT). “About three years ago, ... [BAT] became the subject of an investigation by Nigeria’s then-brand-new
[FCCPC]. The FCCPCwas looking into the potential violation of the FCCPA and Administrative Penalties Regulations, 2020 ... After three years of investigating BAT’s business practices (including “dawn
raids” on the company’s various office locations), the FCCPC found BAT guilty of having engaged in unfair business practices under section 155 of the Act by abusing its market dominance in Nigeria and
violating public health regulations. For the former, notably, BAT had penalized retailers for fostering an equitable and competitive market for its rival’s products in-store. As a result of the finding, the
FCCPCand BAT entered a consent order in December 2023. As part of this settlement pact, BAT agreed to engage in tobacco health advocacy, provide written assurances to the FCCPCand to be monitored
by the FCCPC for the ensuing two years to ensure that BAT modified its behavioral and business practices to accord with relevant antitrust and tobacco control laws and efforts.” See Nicola Taljaard and
Nicole Araujo, ‘Nigeria & Single-Firm Conduct: FCCPC Smokes Monopolist with Largest-Ever Fine’, African Anti-Trust & Competition Law News & Analysis, 04.01.2024:
https://africanantitrust.com/2024/01/04/nigeria-single-firm-conduct-fccpc-smokes-monopolist-with-largest-ever-fine/ (accessed 30.09.2024).

»Section 317(11) PIA prescribes: “To safeguard the health of Nigerians, imported petroleum products shall conform to the Afri-5 Specification (50 ppm Sulphur) as per the ECOWAS declaration of
February, 2020 on adoption of the Afri~Fuels Roadmap or as may be prescribed by regulation.” Whilst the regulator has a duty to ensure that the market is served by products of prescribed quality,
importation of poor-quality hazardous petroleum products has frequently occurredin Nigeria; and such exemplifies regulatory failure.

77See section 183 PIA: “(1) Subject to sections 111and 174 of this Act and upon the approval of the Authority of an application and payment of a prescribed fee by a qualified person, the Minister may, on the
recommendation of the Authority, grant and issue to that person a crude oil refining licence which shall permit the licensee to: (a) procure, construct, install and operate facilities to process crude oil on its
own account into derivative chemicals and petroleum products; and (b) sell such chemicals and petroleum products at the exit of the refinery. (2) In considering an application for a crude oil refining
licence, the Authority shall take into account the economic case for a refinery, including the potential demand for its use.” Emphasis supplied.

2See generally, ‘Oil Products and Refining in the African Energy Landscape’, AFREC, June 2022: https://www.au-afrec.org/sites/default/files/2022-
08/0il%20Products%20and%20Refining%20in%20the%20African%20Energy%20Landscape%20ENG%20200722.pdf. There is still so much refining gap that recent news about the start of a 300,000
bbl/d refinery in Ghana should be no cause for alarm. See ‘Ghana Initiates a 300 Kb/D Refinery Project’, Enerdata, 23.08.2024: https://www.enerdata.net/publications/daily-energy-news/ghana-
initiates-300-kbd-refinery-project.html#:~:text=Ghana%20has%20broken%20ground%200n,and%20storage%20and%20port%2ofacilities. Whilst existing (albeit small nameplate capacity refineries)
should continue to produce unhindered, the 200,000 bpd BUA Refinery in Akwa Ibom reportedly started in 2021and slated for completionin 2024. See ‘BUA, Dangote Rivalry Yields Another Refinery
for Nigeria...”, Mediatracnet, 14.12.2023: https://mediatracnet.com/2023/12/bua-dangote-rivalry-yields-another-refinery-for-nigeria-to-be-sited-akwa-
i b o m |/ # : ~ : t e x t = N e w s % 2 o B u s i n e s s % 2 0 % 2 6 % 2 o E ¢ o n o m y
.BUA%2C%20Dangote%20rivalry%20yields%20another%2orefinery%20for%20Nigeria,to%20be%20sited%20Akwa%20lbom&text=The%2orivalry%20between%20Aliko%20Dangote,construction%20in%2
oAkwa%20lbom%20State. Apart from Dangote’s, there are at least five other private sectors refineries in Nigeria. See Aghogho Udi, ‘Ten Completed Refineries in Nigeria and their Production
Capacity’, Nairametrics, 20.06.2024: https://nairametrics.com/2024/06/20/ten-completed-refineries-in-nigeria-and-their-production-capacity/; and Foluso Ogunsan, ‘Nigeria: Three Refineries
Completed, Two Under Construction’, Africa Oil and Gas Report, 25.11.2020: https://africaoilgasreport.com/2020/11/refining-gap/nigeria-three-refineries-completed-two-under-construction/. It has
also beenreported that “GlobalData’s report, 'Africa Oil and Gas Projects Analytics and Forecast by Project Type, Sector, Countries, Development Stage, Capacity and Cost, 2023-2027, reveals that 34
fields and 32 refinery projects are expected to start operations in Nigeria during the period 2023-2027.” Emphasis supplied. See ‘Fields and Refineries Will Lead Upcoming Project Starts in Nigeria
During 2023 -2027’, PIN Petrochemical and Energy, 14.04.2023:
https://www.petro-online.com/news/fuel-for-thought/13/global-data/fields-and-refineries-will-lead-upcoming-project-starts-in-nigeria-during-2023-2027/60201 (allaccessed 28.09.2024).

»Note that section 317 PIA contains transitional provisions. Section 317(8) and (9) respectively provides that “The Authority may apply the Backward Integration Policy in the downstream petroleum
sector to encourage investment in local refining” and “Pursuant to subsection (8), licence to import any product shortfalls may be assigned to companies with active local refining licences or proven
track records of international crude oil and petroleum products trading.” Emphases supplied. Although PIA omits to define the “backward integration policy” referenced in section 317(8), it is
submitted that the phraseis well understood in Nigeria through prior backward integrations implemented in the manufacturing/agribusiness sectors. See also generally, Neil McCulloch, et al, ‘Local
Content Policies and Backward Integration in Nigeria’, NESG Briefing Paper, October 2017: https://set.odi.org/wp-content/uploads/2017/10/SET-Nigeria_Backward-Integration_Final-Brief.pdf.
According to a commentator, ... the backward integration policy (BIP) was introduced in 2002 by the Nigerian government to encourage the use of local raw materials at every stage in the
manufacturing supply chains in order to increase value-addition, reduce Nigeria’s dependence on imported raw materials, conserve foreign exchange, and make Nigerian firms more competitive, create
jobs and diversify the economy (Nigeria Industrial Revolution Plan (NIRP), 2014). The expectation of the Nigerian government is that industries would look inward by substituting local raw materials for
imported raw materials in order to improve their competitiveness in the international market, create more jobs and consequently deepen economic growth (Eze, 2018).” See Ayodele Folorunso Oshodi,
‘Backward Integration Policy and Manufacturing Firms Value Added in Nigeria’, Sciendo, Economics and Culture 19(1), 2022, p.6:
https://www.researchgate.net/publication/361603079_Backward_Integration_Policy_and_Manufacturing_Firms_Value_Added_in_Nigeria; According to a commentator who had reservations
with BIPin sugar and cement: “To rescue our country, the government must do away with the truly backwardness of these backward integration policies, except it guarantees truly free markets. It has
never worked for Nigerians. Rather, it has only worked to help a few people boost their already fat pockets. At this rate and if left to subsist, Nigerians could likely end up paying triple for petrol as has
happened in sugar and cement. The policy of backward integration as implemented thus far has only enabled a monopoly that strangles the country’s chances at sustainably developing her commodities
market and we must not mortgage our oil in this manner. ...” See Tayo Irantiola, ‘Backward Integration On Commodities: Who Are the Real Beneficiaries?’, Premium Times, 01.03.2021:
https://www.premiumtimesng.com/opinion/446116-backward-integration-on-commodities-who-are-the-real-beneficiaries-by-tayo-irantiola.html; Josephine Okojie, ‘Is Nigeria’s Sugar Backward
Integration Policy Working?’, BusinessDay, 06.05.2024: https://businessday.ng/real-sector/article/is-nigerias-sugar-backward-integration-policy-working/; Jonathan Eze, ‘Deepening the Economy
with Backward Integration’, ThisDay, 23.02.2018: https://www.thisdaylive.com/index.php/2018/02/23/deepening-the-economy-with-backward-integration/ (all accessed 28.09.2024).

*°On local content, see for example, sections 2(e), 3(1)(a) and 317(8) PIA. For some prior oil and gas local content discourse, see Afolabi Elebiju, ‘Tax Implications of the Nigerian Oil & Gas Industry
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applicable to competing peers. Thus, if Dangote
Refinery can sell locally whilst also exporting, others
can equally do the same. It appears that section 317(10)
PIA has leveraged learnings from failures, challenges
and successes of prior government policy; on for
example, local cement and sugar production and
importation bans.” Particularly instructive is that there
are performance timeframe benchmarks, to improve
the transparency, neutrality and credibility of NMDPRA
regulatory decisions.

Is There a Perpetual Right to Import Petroleum
Products?

However, it is within the rights of the Federal
Government to, through the NMIPDRA, when it thinks
the conditions are ripe, ban importation of petroleum
products. This would be pursuant to multifarous
strategic considerations, economic security and not
least important because of local content issues.® It is
thus forcefully submitted that there is no inherent right
by any market participant to be perpetually importing
fuelintoNigeria.>'

Managing Optics: Proactive, Effective Anti-Trust
Regulation

Effective anti-trust regulation is key to realising
Nigeria’s local and global investment attractiveness
goals. It is important that the country’s regulators be
seen as “steady pairs of hands”, existing investments
must be perceived to be well managed otherwise
prospective foreign investors may get nervous and
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in this regard that the recent stand-off between
Dangote Group and the government/ regulator ought to
have been proactively managed to nip it in the bud, so as
not to burst into the open and attract the resultant
negative press, especially given the size of the
investment (USs20 billion).

Anecdotally, one of the fallouts of the faceoff is that
Alhaji Aliko Dangote referred to arich friend of his who
second-guessed Dangote’s investment in Nigeria
rather than investing abroad to avoid “Nigerian”
investment risks.>? It was even more disheartening that
Alhaji Dangote tempered his expressedintent to invest
in the Nigerian steel sector to break it free from its
dormancy, as a result of the Group’s face-off with the
authorities over the Dangote Refinery. At a point, he
even expressed willingness to sell the Refinery to
NNPCLtd,inordernottobetaggeda‘monopolist’.>

defer or cancel their Nigerian business entry plans. It is

Content Development Act 2010’ (originally published as ‘Tax Implications of Local Content Act’), Taxspectives, ThisDayLawyer, 11.11.2011, p. Vii;
https://lelawlegal.com/add111pdfs/Tax_Implications_of_Nigerian_Oil_and_Gas__Industry_Content_Act1.pdf (accessed 26.09.2024). According to the author: “The above legislation, hereinafter
referred to as “the Local Content Act (LCA)”, came into force on 22 April 2010 following assent by President Jonathan. Efforts to enact LC legislation has been on since the early 2000s; ‘Nigerianisation’
provisions in the Petroleum Act, JOAs and PSCs, as well as previous LC initiatives which assumed greater fillip with the return to civil rule in 1999, have obviously not achieved the desired effect.
Understandably, the enactment of the LCA was popularly regarded as a welcome development in the nation’s quest to optimize value from its oil and gas industry and a (singular) high watermark of
the 2011 class of the National Assembly. LC status checks on the energy sector of countries like Brazil, Indonesia, Malaysia, Norway shows that Nigeria is lagging behind in this value optimization
objective. However, it is better late than never. Section 2 LCA mandates all industry stakeholders [including regulators] to ‘consider Nigerian content as an important element of their overall project
development and management philosophy for project execution.” It establishes, and vests regulatory oversight of LCA in the Nigerian Content Development Monitoring Board (NCDMB). ...” “LCA
declares from the outset (section 1): “notwithstanding anything to the contrary contained in the Petroleum Act or in any other enactment or law, the provisions of this Act shall apply to all matters
pertaining to Nigerian content in respect of all operations or transactions carried out in or connected with the Nigerian oil and gas industry.” Emphases supplied.

»Nigeria has had a long history of import bans vide the regularly updated Import Prohibition List. Under the military the annual Budget Speech or the typical Finance (Miscellaneous Taxation
Provisions) Decree will reflect any updates. For example, “As of 1986, approximately 40% of agricultural and industrial products were covered by import prohibitions.” “The Nigerian government claims
these policies promote import substitution, boost employment, and improve its balance of payments. The reality is more complex. In fact, import bans and high tariffs protect the vested interest of local
players - Nigerian producers and employee unions - while Nigerian consumers suffer from high prices, limited buying choices, and often inadequate quality or availability of key commodities such as foods
and drugs. Unsurprisingly, smuggling has become common.” See Antoine Bouét, et al, ‘Walk the Talk: Nigeria's import prohibitions, smuggling, and the African Continental Free Trade Agreement’,
IFPRI Blog: Issue Post - Markets, Trade, and Institutions (MTID), 20.12.2019: https://www.ifpri.org/blog/walk-talk-nigerias-import-prohibitions-smuggling-and-african-continental-free-trade-
agreement/. Also, “The government of Nigeria has lifted the ban on the importation of textile materials and items such as toothpicks, furniture and cassava.
Animport duty of 20% and a surcharge between 15% and 20% has been levied on the products. The ban on the importation of all forms of textile materials was introduced in 2008.” “Inception date: 19 Nov
2010 | Removal date: open ended”. See ‘Global Trade Alert’: https://www.globaltradealert.org/intervention/15625/import-ban/nigeria-ban-on-importation-of-textile-materials-vehicles-and-other-
products-lifted. For a view that import bans produce negative impact (albeit this author respectfully disagrees with that premise in the instant petroleum products case), see generally Volker
Treichel, et al, ‘Import Bans in Nigeria Increase Poverty’, World Bank (Africa Trade Policy Notes), Policy Note No. 28, March 2012:
https://documentsi1.worldbank.org/curated/fr/435171468078528189/pdf/678740BRIooPUBortobansoNigeriao3012.pdf (all accessed 30.09.2024)

*2Jide Ajia, ‘My Friend Who Warned Against Investing in Nigeria Now Taunting Me - Dangote’, Punch, 23.07. 2024: https://punchng.com/my-friend-who-warned-against-investing-in-nigeria-now-
taunting-me-dangote/(accessed 29.09.2024).

»See Odinaka Anudu, ‘Dangote Suspends Investment Plans in Nigeria’s Steel Sector on Monopoly Allegations’, BusinessDay, 21.07.2024: https://businessday.ng/business-economy/article/dangote-
suspends-investment-plans-in-nigerias-steel-sector-on-monopoly-allegations/#:~:text=Aliko%20Dangote%2C%20president%200f%20Dangote,has%20become%20a%20major%20disincentive ; and
Antony Osae-Brown, ‘Dangote to Scrap Steel Investment Over Allegations of Monopoly’, Bloomberg, 21.07.2024: https://www.bloomberg.com/news/articles/2024-07-21/dangote-to-scrap-steel-
investment-over-allegations-of-monopoly (both accessed 29.09.2024).

*According to the FIRS, Nigeria has sixteen (16) DTTs. FIRS, ‘Tax Treaties’: https://firs.gov.ng/tax-treaties-and-related-matters (accessed 29.09.2024)

»Foreign investors without connection to a BIT country may, if they anticipate significant dispute with the Nigerian government, and depending on the relevant BIT provisions, incorporate an
affiliate in a BIT country or transfer shares to a BIT country resident to make the latter the parent company of their Nigerian subsidiary. This will enable them become eligible forBIT protection.
According to UNCTAD, Nigeria signed 31 BITs, but 16 are not in force, whilst 1 has been terminated leaving only 14 active BITs. See UNCTAD Investment Policy Hub, ‘International Investment
Agreements Navigator: Nigeria’: https://investmentpolicy.unctad.org/international-investment-
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https://www.ifpri.org/blog/walk-talk-nigerias-import-prohibitions-smuggling-and-african-continental-free-trade-agreement/
https://www.globaltradealert.org/intervention/15625/import-ban/nigeria-ban-on-importation-of-textile-materials-vehicles-and-other-products-lifted
https://www.globaltradealert.org/intervention/15625/import-ban/nigeria-ban-on-importation-of-textile-materials-vehicles-and-other-products-lifted
https://documents1.worldbank.org/curated/fr/435171468078528189/pdf/678740BRI00PUB0rt0bans0Nigeria03012.pdf
https://punchng.com/my-friend-who-warned-against-investing-in-nigeria-now-taunting-me-dangote/
https://punchng.com/my-friend-who-warned-against-investing-in-nigeria-now-taunting-me-dangote/
https://businessday.ng/business-economy/article/dangote-suspends-investment-plans-in-nigerias-steel-sector-on-monopoly-allegations/
https://businessday.ng/business-economy/article/dangote-suspends-investment-plans-in-nigerias-steel-sector-on-monopoly-allegations/
https://www.bloomberg.com/news/articles/2024-07-21/dangote-to-scrap-steel-investment-over-allegations-of-monopoly
https://www.bloomberg.com/news/articles/2024-07-21/dangote-to-scrap-steel-investment-over-allegations-of-monopoly
https://firs.gov.ng/tax-treaties-and-related-matters
https://investmentpolicy.unctad.org/international-investment-agreements/countries/153/nigeria

Local vs. Foreign Investment: Unequal Status and
Unequal Treatment?

Another point worth making is whether local investors
areplaced onthe same pedestal as foreigninvestors by
the Nigerian investment regime? For example,
Nigerian companies with foreign participation will
enjoy the benefit of having an NIPC (Nigerian
Investment Promotion Commission) advocating for
them, whilst still having access to the same
sectoralf/industrial advocacy groups as purely local
investors.

Foreigninvestors may be able to take advantage of tax
treaty provisions if they are tax resident in a country
having double taxation treaty (DTT) with Nigeria, an
advantage not available to their local counterparts
whollyinvestedin Nigeria.>*

Finally, foreign investors may be better off than their
local peers in case of disputes with the Nigerian
government; for example, because they may be
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eligible to benefit from Bilateral Investment Treaties
(BITs) that Nigeria has with their home countries.* This
ability to ‘internationalise’ disputes could sometimes
be a bargaining tool or pressure point in engagements
with Nigerian regulators, but which is not available to
localinvestors.

Horizon Outlook: Returns from Optimal Regulation
Given the robust anti-trust regulatory framework and
leveraging the learnings from the recent faceoff, it is
expected teething problems will be resolved in due
course, with minimal negative impact.?® It is
heartwarming for instance that President Tinubu
ordered that effective 1° October 2024, crude and
petroleum product sale and supply transactions with
Dangote be conducted in Naira, rather than in US
Dollars.?” Hopefully, the local refining capacity and
transactions will help to ease all the glitches around
and towards total removal of fuel subsidy.*® Experience
willmake more perfect.

agreements/countries/153/nigeria#:~:text=A%20bilateral%20investment%2otreaty%20(BIT)%20is%20an%20agreement%20between%20two. See also, Yewande Sadiku, Status of Nigeria’s Bilateral
Investment Treaties’, NIPC (National Trade and Investment Policy Breakout), 26.11.2020: https://www.nipc.gov.ng/wp-content/uploads/2021/01/20201126-Status-of-Nigerias-BIT-final.pdf (both
accessed29.09.2024).

*The optimistic view includes resolution of sale price of refined petroleum products despite initial misunderstanding and conflict between NNPCL and Dangote Group on the issue. It is expected
that whatever template that is used will also be applied to other local refiners. See generally, ‘Dangote vs NNPC: Battle of Petrol’, Africa Report (relevant 6 articles out of 7-article collection):
https://www.theafricareport.com/in-depth/dangote-vs-nnpc-battle-of-petrol/; and Bunmi Aduloju, ‘EXPLAINER: NNPC vs Dangote Refinery... What to Know About the Petrol Supply Deal’ The Cable,
17.09.2024: https://www.thecable.ng/explainer-nnpc-vs-dangote-refinery-what-to-know-about-the-petrol-supply-deal/ (accessed 29.09.2024).

’Deji Elumoye, ‘Tinubu Directs NNPCL to Commence Crude Oil Sale to Dangote, Others in Naira’, ThisDay, 30.07.2024: https://www.thisdaylive.com/index.php/2024/07/30/tinubu-directs-nnpcl-to-
commence-crude-oil-sale-to-dangote-others-in-naira/ (accessed 29.09.2024). Excerpts: “... by denominating transactions in Naira, the federal government expects to significantly reduce its FX
burden, just as he estimated annual savings of about $7.3 billion. He [Zach Adedeji, FIRS Executive Chairman] stressed that the shift would stabilise crude oil prices domestically by minimising impact of FX
fluctuations.” See section 109 PIA (Domestic Crude Supply Obligations). Specifically, section 109(4) provides that: “The Commission shall ensure that the domestic crude oil supply obligation contains
the following, that- (a) crude oil may only be sold to holders of crude oi refining licences, whose refineries are in operation; (b) the supply of crude oil shall be commercially negotiated between the
lessee and the crude oil refining licensee, having regard to the prevailing international market price for similar grades of crude oil; and (c) holders of crude oil refining licences shall provide payment
guarantees as required by the applicable Jessee, and payment for crude oil purchased pursuant to obligations shall be in US Dollars or Naira, as may be agreed between the lessees or suppliers and the
licensee of therefining licence.” Emphases supplied.

3*See Emejo (supra): “Emefiele said the project will equally provide support to the fiscal operations of the government as it could help ease budget constraints of funding the petroleum subsidy and
engender fiscal savings. According to him, available data indicate that, over a five-year period, fuel subsidy in Nigeria rose more than nine-fold from about N154 billion in 2017 to over N1.43 trillion before
another three-fold rise to N4.4 trillion by the end of 2022. ‘A simple straight-line projection suggests that this figure could surpass N7 trillion within the next three years if we do not tackle it effectively.
Thankfully, the Dangote Refinery and Petrochemicals could spare Nigeria about N5 to N7 trillion annually in fiscal expenditure of the federal government over the next five years,” he said.”
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The Dangote Refinery has become a critical national
asset,* helping to change Nigeria’s shambolic status as
leading exporter of crude with non-functional public
refineries that have been great drain on the economy,
whilst importing petroleum products.* With every
stakeholder properly playing their roles, one can only
look forward to an optimally regulated and
competitive midstream and downstream sector of the
Nigerian oil and gas industry, which will leapfrog its
contribution to national (economic) development.

LeLaw Disclaimer: Thank you for reading this article.
Although we hope you find it informative, please note that
same is not legal advice and must not be construed as such.

However, if you have any enquiries, please contact the author
at: a.elebiju@lelawlegal.com or via Firm email:
info@lelawlegal.com

»Although the Refinery is privately owned, NNPCL has a minority (7.2%) equity stake therein. See ‘Femi Asu, ‘Exclusive: Sale of Refinery Stake to NNPC an Exception, says Dangote Industries’, The
Africa Report, 19. 07.2024: https://www.theafricareport.com/355746/exclusive-sale-of-refinery-stake-to-nnpc-an-exception-says-dangote-
industries/#:~:text=But%200n%20Sunday%2C%20Aliko%20Dangote,but%20failed%20to%20do%20s0. The initial plan was for NNPCL to acquire a 20% stake, but “The reason we reduce our stakes in
Dangote refinery is because we want to invest in CNG. We see that CNG is very cheap and all over the world people are investing in clean, cheaper, energy alternative. ‘That’s why you see that NNPC is
building different CNG stations across everywhere. Because we see that for N10,000, Nigerians can fill their cars and use it for two weeks. We realize that gas is cheaper in Nigeria, why don't we invest in it?
...” See Cyrus Ademola, ‘We Cannot Sabotage Dangote Refinery After Investing Billions of Naira in It - NNPC’, Nairametrics, 11.08.2024: https://nairametrics.com/2024/08/11/we-cannot-sabotage-
dangote-refinery-after-investing-billions-of-naira-in-it-nnpc/ (accessed 29.09.2024).

“ Note that per section 8(c) PIA, the NUPRC's commercial regulatory functions include to “allocate petroleum production quotas for the purpose of curtailing export of petroleum in conjunction with
NNPC Limited pursuant to regulations”. See also, NUPRC's 'Guidelines for the Operationalisation of Domestic Crude Oil Supply Obligation', July 2024: https://www.nuprc.gov.ng/wp-
content/uploads/2024/07/GUIDELINES-FOR-THE-OPERATIONALISATION-OF-DOMESTIC-CRUDE-OIL-SUPPLY-OBLIGATION.pdf; and 'Domestic Crude Oil Supply Obligation Regulations 2022":
https://www.nuprc.gov.ng/wp-content/uploads/2022/12/Domestic-Crude-Oil-Supply-Obligation-REGULA TIONS_V1.0.pdf. In addition, NUPRC's and NMDPRA's 'Second Half 2024 Crude Oil
Requirements of Functional Refineries' is relevant. See 'NUPRC Unveils Domestic Crude Oil Refining Requirements and Crude Oil Production Forecast for Second Half 2024', NUPRC Press Release,
02.07.2024: https://www.nuprc.gov.ng/wp-content/uploads/2024/07/2nd-Half-TAR-Forcast-Rev2.pdf (all weblinks accessed 29.09.2024). According to the publication, “the move which follows
section 109 of the [PIA] 2021 aims to fortify the nation's domestic refineries by ensuring a consistent supply of crude oil.” Emphasis supplied. Listing eight refineries including led by Dangote, it cited
data “submitted by NMDPRA in line with section 10(1)(2) of the Production Curtailment and Domestic Crude Oil Supply Obligation Regulations 2023”. It also stated that “This comprehensive data
providesinsights into the projected crude oil needs for the refineries, crucial for understanding the energy landscape in Nigeria for the second half of 2024.”
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