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Introduction
Arbitration is widely regarded as a 
better alternative to litigation for 
a number of reasons. Litigation is 
time-consuming due to delays 
(both deliberate and otherwise) 
i n  l e g a l  p r o c e e d i n g s ,  i t  i s 
a d v e r s a r i a l  a n d  t h e r e f o r e 
negatively impacts business 
r e l a t i o n s h i p s ,  a n d  i s  a l s o 
expensive.¹ The use of arbitration 
to avoid litigation and invariably 
save time, effort and costs has 
made it a sine qua non for most 
commercial agreements.  

The main draw of arbitration is 
that the parties are essentially in 
control of their fate. Arbitration 
affords them the l iberty to 
d e t e r m i n e  t h e  p r o c e s s , 
procedure and the umpire in 
settling their differences. The 
c h o i c e 

to sidestep the disadvantages of 
litigation, is just one of the 
variants of party autonomy.  

Conversely, arbitration for all its 
merits is not self-sufficient. It is 
not completely independent of 
the Court system, neither is it 
e n t i r e l y  d e p e n d e n t  o n  i t ; ² 
arbitration requires the Courts to 
be effective. Parties have to apply 
to Court for the enforcement of 
arbitral awards. However, the 
experience of some parties is that 
t h e  t e c h n i c a l i t i e s  a n d 
bureaucracies of the Nigerian 
judicial system enables lawyers to 
frustrate the enforcement of 
awards against their clients. The 
grounds for chal lenging an 
arbitral award are stipulated in 
the Arbitration and Conciliation 

Act³ (ACA), and the Lagos State 
Arbitration Law⁴ (LAL).

I t  h a s  t h e r e f o r e  b e c o m e 
imperative for solicitors to be 
meticulous,  innovative and 
thorough in drafting arbitration 
clauses, with broader objectives 
than circumventing litigation, as 
the endgame. Elaborate, clear 
and unambiguous phraseology 
contributes to the efficiency of 
t h e  a r b i t r a t i o n  p r o c e s s . ⁵  
C o n s e q u e n t l y ,  d r a f t i n g  a n 
appropriate, fit for purpose 
arbitration clause is critical in 
contract negotiation,  s ince 
p a r t i e s  c a n  m o u l d  t h e i r 
a r b i t r a t i o n  c l a u s e  t o  t h e i r 
preferences, subject to certain 
legal restrictions.⁶ 
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For example, can parties contract 
for their arbitration to be resolved in 
accordance with a foreign arbitral 
law? This article discusses the 
position of the law in Nigeria and 
the attitude of the Courts in Nigeria 
to such agreement by parties and 
the need for the law to keep pace 
with the ever changing clime of the 
world.

 Challenges of Arbitration in Nigeria�
Arbitration is an alternative dispute 
resolution adopted by parties to 
have all disputes arising from their 
agreements resolved by a third 
party, outside of the judicial 
system. According to Black’s Law 
Dictionary,⁷ it is “a method of 
dispute resolution involving one or 
more neutral third parties who are 
usually agreed to by the disputes 
parties and whose decision is 
binding.” The Supreme Court (SC) 
in NNPC v.  Lutin Investment ⁸ 
described it as:  “a reference of a 
dispute or difference between not 
l e s s  t h a n  t w o  p a r t i e s  f o r 
determination, after hearing both 
sides in a judicial manner by a person 
or persons other than a court of 
competent jurisdiction.”

A s  p r e v i o u s l y  m e n t i o n e d , 
arbitration is widely considered as 
the best method for the settlement 

of commercial disputes.⁹ It is 
preferred to the judicial system as 
its procedure is private, more 
flexible, less time consuming, less 
expensive and technical than 
litigation.  Arbitration seeks to 
eliminate such obstacles clogging 
up the wheel of commerce and 
enterprise. 

Arbitration culminates in the 
making of an award which is final 
a n d  b i n d i n g . ¹ ⁰  T h u s ,  i t  i s 
unnecessary for parties contracting 
under the ACA and LAL to include a 
clause to that effect. According to a 
l e a r n e d  a u t h o r ,  i n  s o m e 
jurisdictions such as France, Russia, 
Switzerland, and Belgium, it is now 
acceptable for parties to waive 
their recourse rights to court, 
regarding the arbitral award.¹¹ The 
problem of enforcement however 
arises when a party neglects, fails 
or refuses to comply with the 
award. 

Arbitral tribunals lack the power to 
compel compliance as only the 
Courts are vested with judicial 
powers over “all matters between 
persons and to all actions and 
proceedings relating thereto, for the 
determination of any question as to 
his/her civil rights and obligations.”¹² 
Thus, an application has to be made 

to the Court for the enforcement of 
awards as stipulated by the arbitral 
l a w  p u r s u a n t  t o  w h i c h  t h e 
arbitration was conducted.¹³

Although arbitral awards are final,¹⁴ 
this does not obliterate the rights 
o f  t h e  d i s s a t i s fi e d  p a r t y  t o 
challenge the award under grounds 
provided by the law.¹⁵ Thus, there 
could be litigation to convince the 
Court to either: set aside the 
award,¹⁶ refuse its enforcement,¹⁷ 
or invalidate the award - in which 
c a s e ,  t h e  d i s p u t e  w o u l d  b e 
remitted to the arbitral tribunal for 
a reconsideration.¹⁸ 
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Parties then find themselves at the 
corridor of the judicial system - 
which they strove to circumvent by 
their submission to arbitration, in 
the first instance. The choice to fully 
exercise their rights of appeal 
against unfavourable decisions of 
the Court, frustrate the (timely) 
enforcement of the award. For 
instance, in Araka v. Ejeagwu¹⁹ the 
award was given in 1994 and during 
enforcement proceedings at the 
High Court (HC), an application was 
filed to set it aside or alternatively, 
for the matter to be remitted back 
to the arbitrator. The HC remitted 
the matter to the arbitrator for 
reconsideration on the ground that 
he originally acted beyond the 
limits of his jurisdiction. However, 
after exhaustive appeals, the SC 
held in 2000 that the motion to set 
aside the award was incompetent 
for being filed out of time and 
ordered the HC to relist the motion 
f o r  t h e  r e c o g n i t i o n  a n d 

enforcement of the award. This led 
t h e  p a r t i e s  b a c k  t o  t h e 
enforcement starting point, after  6 
(six) long years! 

In  Home Development Ltd v. 
Scancila Contracting Co. Ltd,²⁰ the 
appeal took nine (9) years, (from 
1985 to 1994). The SC upheld the 
decisions of both the HC and the 
Court of Appeal (CA) that the 
motion to set aside the award was 
incompetent.  Baker Marine (Nig.) 
Ltd. v. Chevron (Nig.) Ltd.²¹ lingered 
for 10 years. The HC set aside the 
award and same was upheld by the 
CA. The SC affirmed the HC and CA 
decisions. Taylor Woodrow (Nig.) 
Ltd v. S.E. GMBH²² took 6 years for 
the HC, CA and SC to deliver similar 
decisions dismissing the move to 
s e t  a s i d e  t h e  a w a r d  a n d 
Commercial Assurance v. Alli²³ took 
12 years.

The foregoing is akin to what  made 
Ogundare JSC in Savoia Limited v. 
Sonubi²⁴ to remark that: “it has 
a l w a y s  b e e n  t h o u g h t  t h a t 
proceedings by way of arbitration is 
a quick way to resolution of disputes 
between contracting parties, when 
c o m p a r e d  w i t h  t h e  t a r d y 
proceedings of a law court. This case 
appears to cast some doubt on the 
truism of this belief.” 

P a r t y  A u t o n o m y  i n  N i g e r i a n 
Arbitration 
Contracting parties have the right 
to freely enter into agreements, 
and the concomitant right to 

decide on the acceptable terms of 
such agreements. This is what is 
known as the principle of party 
autonomy. It has been defined as 
the “freedom of the parties to 
c o n s t r u c t  t h e i r  c o n t r a c t u a l 
relationship in the way they see 
fit.”²⁵ 

Party autonomy is the cornerstone 
of arbitration,²⁶ whereby parties 
contract that their disputes would 
not be litigated. It is the right of the 
parties to choose their arbitrator or 
arbitral tribunal, the procedure to 
be adopted, the place/seat, the 
language of  arbitrat ion,  the 
governing law, etc.²⁷ The Courts are 
enjoined to give effect thereto 
where an intention to submit to 
arbitration has been expressed in 
the agreement.

In The Owners of the M.V. Lupex v. 
Nigerian Overseas Chartering and 
Shipping Limited,²⁸ the SC held that: 
“the mere fact that a dispute is of a 
nature eminently suitable for trial in 
a court is not sufficient ground for 
refusing to give effect to what the 
parties have, by contract, expressly 
agreed to. So long as an arbitration 
clause is retained in a contract that is 
valid and the dispute is within the 
contemplation of the clause, the 
court ought to give due regard to the 
voluntary contract of the parties by 
enforcing the arbitration clause as 
agreed by them.” Consequently, 
the Courts usually give effect to the 
literal and ordinary meaning of the 
contracts.²⁹
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Party Autonomy under Nigerian 
Arbitration Law
The principle of party autonomy 
underpins the ACA and LAL. Indeed 
section 34 ACA³⁰ states that: “a 
Court shall not intervene in any 
matter governed by this Act except 
where so provided in this Act.” 
Section 57 ACA then went ahead to 
define Court as including State HC, 
Federal HC and HC of the FCT (HC 
FCT). Furthermore, where a party in 
v i o l a t i o n  o f  t h e  a r b i t r a t i o n 
agreement institutes an action in 
Court prior to commencing arbitral 
p r o c e e d i n g s ,  t h e  C o u r t  i s 
empowered to order a stay of 
proceedings and to refer the 
parties to arbitration.³¹

Notable ACA Provisions Recognising 
Party Autonomy
Parties have the power to choose 
t h e  p r o c e d u r e  f o r  t h e 
appointment, and the number of 
arbitrators.³² They also have the 
right to determine the procedure to 
be adopted in challenging an 
arbitrator,³³  and the appointment 
of a substitute arbitrator, in the 
event of a successful challenge of 
an arbitrator.³⁴ Parties are also free 
to choose the seat of arbitration,³⁵ 
the language of  the arbitral 
p r o c e e d i n g s , ³ ⁶  a n d  t h e 
c o m m e n c e m e n t  d a t e ³ ⁷  c u m 
duration of the arbitration.³⁸ The 

arbitral procedure to be adopted by 
the arbitrator is as agreed³⁹ by the 

parties, as well as the powers of the 
arbitrator or tribunal to appoint 
experts.⁴⁰ The ACA also recognises 
the right of parties to decide on the 
applicable arbitral rules in the 
determination of the dispute.

It is appropriate to specify the 
substantive law that would govern 
the contract that is, the law by 
w h i c h  t h e  c o n t r a c t  i s  t o  b e 
i n t e r p r e t e d  o r  c o n s t r u e d . ⁴ ¹ 
However, arbitration agreements 
are treated separately and are not 
affected by the contract in which 
they are inserted.⁴² The arbitration 

clause is regarded in law as a 
separate contract and it survives 
the repudiation or breach of the 
main contract.⁴³ This principle has 
been codified in sections 12 (2) ACA 
and 19(2) LAL.

Position of Nigerian Courts on Choice 
of Governing Arbitration Law
Section 47 ACA provides that: “the 
arbitral tribunal shall decide the 
dispute in accordance with the rules 
in force in the country whose laws 
the parties have chosen as applicable 
to the substance of the dispute.”  
With regards to international 
arbitration, section 53 ACA also 
permits parties to an international 
commercial agreement to choose 
e i t h e r  t h e  A C A ,  U N C I T R A L 
Arbitration Rules or any other 
international rule acceptable to the 
parties.

In Continental Sales Limited v. R. 
Shipping Inc.,⁴⁴ the CA applied the 
Engl ish  Arbitrat ion Act  1996 
pursuant to the agreement of the 
parties to refer their disputes to 
arbitration, in accordance with the 
English Act. Therefore, there is no 
doubt that the Courts would 
accede to the parties’ choice in an 
International arbitration. However, 
would the Court apply the agreed 
foreign arbitral law in a domestic 
arbitration?⁴⁵  
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The Nigerian locus classicus on 
choice of foreign law is the SC’s 
decision in Sonnar (Nig.) Ltd & Anor. 
v. Partenreedri M.S. Nordwind & 
Anor.⁴⁶ In that case, the parties (the 
Plaintiffs were Nigerians while the 

st
1  Defendant was a ship owner in 
G e r m a n y )  e n t e r e d  i n t o  a n 
admiralty contract evidenced by a 
Bill of Lading for the importation of 
rice from Germany to Nigeria. The 
Bill of Lading contained a clause 
that “any dispute arising under this 
bill shall be decided in the country 
where the ‘Carrier’ has his principal 
place of business and the law of such 
country shall  apply except as 
provided elsewhere herein.” 

The Plaintiffs then sued at the FHC 
in Nigeria for damages for breach of 
contract arising from non-delivery 
of par boiled long grain rice shipped 
to Lagos from Bangkok. Both the 
FHC and the CA gave effect to the 
choice of law. Yet, the SC allowed 
the appeal and held per Oputa JSC 
thus: 

 “...our Courts should not be too 
eager to divest themselves of 
jurisdiction conferred on them by 
the Constitution and by other laws, 
simply because parties in their 
private contracts chose a foreign 
forum and a foreign law. Courts 
guard, rather jealously, their 
jurisdiction and even where there 
is an ouster of that jurisdiction by 
Statute it should be by clear and 
unequivocal words. If that is so, as 
indeed it is, how much less can 
parties by their private acts 
remove the jurisdiction properly 

and legally vested in our Courts? 
Our Courts should be in charge of 
their own proceedings. When it is 
said that parties make their own 
contracts and that the Courts will 
only give effect to their intention 
as expressed in and by the contract 
t h a t  s h o u l d  g e n e r a l l y  b e 
understood to mean and imply a 
contract which does not rob the 
Court of its jurisdiction in favour of 
another foreign forum.”⁴⁷

This decision was followed by the 
CA in Lignes Aerienenes Congolaise 
v. Air Atlantic Nigeria Limited⁴⁸ and 
Ahmadu Bello University v. VTLS 
Inc.⁴⁹ 

Impact of Sonnar v Norwind on 
Party Autonomy Arbitration 
This writer contends that the 
Sonnar case (supra) ought not to 
apply to arbitration laws. Our 
position is strengthened by section 
47 ACA and the concurring dictum 
of the learned Oputa JSC (at p. 545) 
that a statute can permit parties to 
choose a foreign law.⁵⁰ The words 
of section 47 ACA are clear and 
unequivocal. It is an established 
position of the law that such words 
in statute should be given their 
natural meaning. This is line with 
t h e  a p p r o a c h  o f  t h e  S C  i n 
Dankwambo v. Abubakar⁵¹ when it 
held that the “the golden rule of 
interpretation of statutes is that 
where the words used in a statute 
are clear and unambiguous, they 
must be given their natural and 
ordinary meaning, unless to do so 
w o u l d  l e a d  t o  a b s u r d i t y  o r 
inconsistency with the rest of the 

statute.” 

Furthermore, the choice of a 
foreign arbitral law does not in 
itself oust the jurisdiction of the 
Court to act over the matter 
subsequently. What determines 
the jurisdiction of the Court is the 
substantive law governing a 
contract.⁵² Therefore, where the 
contract is made to be subject to 
Nigerian law, then the Court 
invariably has jurisdiction over the 
matter. Adopting a foreign arbitral 
law merely presents a situation for 
the Court to apply the principles of 
the chosen law in the disputes 
between the parties in line with the 
doctrine of pacta sunt servanda⁵³ 
and the freedom to contract.

This was the view of the SC in 
Mainstreet Bank Capital Ltd & Anor 
v. Nigeria Reinsurance Corporation 
Plc⁵⁴ where it held thus: “Where 
parties opt for arbitration, they are 
free to choose how the arbitration is 
conducted, including the law that 
guides the process, provided that 
the procedure and the law agreed 
upon are not against public policy. 
The duty of the court is to respect 
and pronounce upon the wishes of 
the parties and not to make a 
contract for them or rewrite the one 
t h e y  h a v e  a l r e a d y  m a d e  f o r 
themselves.” 
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Conclusion
Parties have the right to contract 
freely. The onus is on lawyers to 
examine all angles within the 
parameters of the law to provide 
adequate shield for Clients whilst 
drafting Arbitration Clauses and 
not merely to circumvent litigation. 

The challenges associated with the 
enforcement of arbitral awards in 
Nigeria has seriously undermined 
the effectiveness of arbitration as 
an alternative means of dispute 
resolution.  Arbitration would only 
be effective where there is an 
efficient and effective judicial 

system and not one which relies on 
a  weak legal  process for  i ts 
enforcement and validity.  The first 
step towards doing that is for 
Counsel to halt the practice of 
challenging, wily nily, all awards and 
to respect the awards. Some school 
of thought believes that this 
practice is actuated by self-interest 
( b y  c o u n s e l  t o  e a r n  f e e s ) , 
otherwise clearly unmeritorious 
challenges should not be filed in the 
first place.

Worthy of reference here is the 
dictum of Rhodes-Vivour, JSC in 
Metroline (Nig). Ltd. v. Dikko⁵⁵ thus: 

“it is time litigants fully understand, 
respect and appreciate the nature of 
arbitration agreements they freely 
enter in to. It is the duty of Counsel to 
e x p l a i n  t h e  n a t u r e  o f  t h e s e 
agreements and not encourage their 
clients to disregard them when they 
get unfavourable awards.”

It is recommended that the Courts 
be more accommodating of the 
right of parties in their choice of law 
notwithstanding the decisions of 
the superior Courts in Nigeria and 
b e  o p e n  m i n d e d  i n  t h e i r 
interpretation of the  ACA. 
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