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Introduction

For over thirty years, Nigeria’s
companies’ legislation, the
Companies and Allied Matters Act?
(CAMA 2004) did not attract any major
legislative attention, despite changes
in the business landscape during the
period. Whilst England’s Companies
Act 1985 (CA) which it was modelled
after was succeeded by the CA 2006,
Nigeria did not prioritise amending or
repealing CAMA 2004.
Unsurprisingly, the lethargic situation
attracted the criticisms of many
commentators - that CAMA 2004 was
outdated and no longer ‘fit for
purpose’ in Nigeria’s corporate and

commercial environment - especially
given her “ease of doing business”
improvement cumreform ambitions.?

Happily, in August 2020, the new
Companies and Allied Matters Act
2020* (CAMA or CAMA 2020) which
repealed CAMA 2004, was signed into
law by President Buhari. CAMA 2020’s
many innovative provisions has also
attracted commentary and
commendation.®

Disquiet: CAMA 2020’s New Provisions
on Removal Based Disqualification of

Directors

Regarding disqualification of

directors, and as our analysis shows
subsequently, CAMA mostly
reproduced or updated erstwhile
provisions of CAMA 1990/2004.
However, one new provision, section
283(c) - that handicaps a suspended or
removed director (for whatever
cause under section 288) - is
disquieting, based on its extreme
unfairness.® Section 283(c) with its
rigour heightened by section 20(1)(d)
CAMA has collectively made the fact
of director removal a strict liability
event. Thus, it is irrelevant whether
there was any mea culpa or removal
was improperly orchestrated, rather
than on valid grounds in the interests
of the business.
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The disquiet is more poignant
because section 20(1)(d) CAMA is
harsher than its predecessor, section
20(1)(c) CAMA 1990/2004, which: (a)
imposed incapacity to join in forming
a company pursuant to judicial/quasi-
judicial outcomes; and (b) foralimited
timeframe (not more than 10 years);
rather than indefinitely on just the fact
of a previous removal as director.” It
appears this new section 283(c) and
20(1)(d) regime was an unintended
outcome due to legislative error,
given the apparent absurdity of the
provisions.

Accordingly, we argue that the instant
collegial provisions are prima facie
unreasonable, and excessive, vis a vis
the targeted mischief of egregious
director conduct. In more or less
sentencing affected directors to
‘economic gulag’, they approximate
to a form of ‘expropriation” without
paying due regard to some relevant
circumstances; and thereby may also
be, arguably unconstitutional.

This article comprehensively
considers the resultant implications

March 2022

‘Anomalies’: The lllogics of Section 283(c) and 20(1)(d) Companies and
Allied Matters Act 2020 Directors’ Removal/Disqualification Overkill

from different perspectives,
predicting likely future judicial
treatment ahead of potential caselaw
on these CAMA provisions, whilst
making suggestions to cure the
obvious anomalies. We preface the
discourse with the status and duties
of the Board under CAMA and use
subheadings foran easierdiscourse.

‘Responsibilities’: The Key Role and
Status of the Board and Individual
Directors

It is trite that the Board constitutes
the ‘heart’ of the company, directly
responsible for over-sighting its
management, as the latter
implements the business strategy set
by the Board. Section 269(1) CAMA’s
primary definition of ‘directors’ is that
“A Director of a company registered
under this Act is a person duly
dappointed by the company to direct
and manage the business of the
company.”® It has been stated that:
“directors are generally not servants of
the company but its alter ego”.?
Glimpses of the Board’s powers can

be seen, for example, from the
provisions of section 87 CAMA." There
is also an abundance of settled
Nigerian and foreign case law on
these points.™

Unsurprisingly, since the Board is
made up of directors, sections 305 and
306 CAMA stipulate the duties of
directors and prescriptions for
managing directors’ conflicts of
interest.” Indeed, section 305(9)
stipulates that “Any duty imposed ona
director under this section is
enforceable against a director by the
company”. Also, because of the
authority exercised by directors on its
behalf, and the fiduciary position of
directors to the company, CAMA
sanctions unauthorised individuals
purporting to be directors; or even
the company itself, where it permits
such misrepresentation.
Furthermore, acts of directors are
deemed valid, irrespective of any
defects that may be subsequently
discovered in their appointment:
section 286 CAMA.
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Several other provisions especially on
personal liability are to incentivise
directors’ paying due attention to
their responsibilities, and to
contribute their respective quota
towards ensuring the company’s
consistent optimal regulatory
compliance status, orits general good
corporate behaviour.™ This is moreso
that the company itself is a legal
abstraction, and therefore can only
act through individuals.”™ Even
Nigerian tax legislation avows a
similar policy.’® Another specific
example is the section 2 prohibition of
unlicensed banking business by the
Banks and Other Financial Institutions
Act 20207 (BOFIA), breach of which
could expose directors to personal
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liability.” Indeed, section 48 BOFIAin a
departure from the established rule
on presumption of innocence, deems
directors (amongst others), to be
guilty of any offence under BOFIA that
their company commits, shifting the
burden of proof (of their non-
involvement, etc) on the directors.™

On its own part, the Nigerian Code of
Corporate Governance 2018 (NCCG),*
also emphasise therole of the Board;*
and it is trite that in applicable cases,
corporate governance failures could
expose the subject company and/or
directors to removal and other
sanctions,?? including by sector
regulators.”? Meanwhile, section 41
Financial Reporting Council of Nigeria

Act** (FRCN Act) mandates that
directors of public interest entities
(PIES)® be registered with the FRCN,
which also oversights the NCCG.



https://lelawlegal.com/add111pdfs/Corporate_Criminal_%20Responsibility.pdf
https://lelawlegal.com/add111pdfs/Corporate_Criminal_%20Responsibility.pdf
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It is immaterial what the impact or
subject matter of breach is, for
example the Federal Competition and
Consumer Protection Council (FCCPC)
or the National Information
Technology Development Agency
(NITDA) canimpose fines for antitrust
behaviour/consumer protection
infractions or data privacy breaches
respectively.?

And it is incontestable that pre and
post CAMA 2020, there were/are other
avenues for director
disqualification/removal in Nigeria,
especially vide the instrumentality of
sector regulators in the exercise of
their statutory powers.?” CAMA’s
other provisions on disqualification
pursuant to judicial intervention,
automatic factual consequence, or
status cum circumstances® are also
relevant, albeit not our primary focus
herein.

Possibly to reinforce these objectives
(of incentivising ‘good corporate
behaviour’), the more stringent
director removal and disqualification
provisions of CAMA 2020 came to play.
However, our view is that the new
CAMA provisions are an overkill,
symbolic of using a sledgehammer to
killanant.
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The Provisions: CAMA 2020
‘Disqualification’ of Directors

Section 20 (Capacity of individual to
form company) provides in 20(1)(d)
that: “Subject to subsection (2), an
individual shall not join in the
formation of a company under this Act
if he is ... disqualified under sections
281[(sic, 280)] and 283 of this Act from
being a director of a company.”® This
was in pari materia with, albeit an
enlargement of, section 20(1)(d)
CAMA 1990/2004 respectively.3®
Section 41(1)(c) reinforces section
20(1)(d) requirement by empowering
the Corporate Affairs Commission
(CAQ) to refuse registration of the
proposed company, where “any of
the subscribers to the memorandum is
incompetent or disqualified in
accordance with section 20 of this
Act” 31

On its part, section 280(1) CAMA
provides thus:

“(1) Where -

(a) apersonis convicted by aHigh Court
of any offence in connection with the
promotion, formation or
management of acompany, or

(b) in the course of winding-up a
company, it appears that a person —

(1) has been guilty of any offence for
which he is liable (whether he has been
convicted or not) under sections 668-
670 of this Act [offences antecedent to,
orinthe course of winding up], or

(ii) has been guilty of any offence
involving fraud, the court shallmake an
order that that person shall not be a
director of or in any way, whether
directly or indirectly, be concerned or
take part in the management of a
company for a specified period not
exceeding 10 years”?? Emphases
supplied.
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Section 283 (disqualification for
directorship) provides inter alia that:
“The following persons shall be
disqualified from being director - (a)
...; (b) ... (c) a person suspended or
removed under section 288 of this Act;
(d) aperson disqualified under sections
279,280,284 of thisAct...”

By section 284(1)(c), “The office of
director shall be vacated if the director
becomes prohibited from being a
director by reason of any order made
under sections 280-2810f this Act’>*

Section 288 (Removal of Directors) is
essentially in pari materia with section
262 CAMA 1990 /2004: a director may
be removed by ordinary resolution
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before the expiration of his tenure,
irrespective of any provision of the
Articles or of any subsisting contract,
albeit special notice is required of any
resolutiontoremove thedirector. The
director may make representations,
but ultimately the provisions are tilted
in favour of ‘easy’ removal by the
company.*®

However, section 288(6) (similar to
262(6) CAMA 1990/2004) provide that
“nothing in this section is taken as
depriving a person removed under it of
compensation or damages payable to
him in respect of the termination of his
appointment as a director or of any
appointment terminating with that as
director, or as derogating from any
power to remove a director which may

existapart fromthis section.”

Section 292(1) is reflective that there
are consequences for director
disqualifications: “Every director is
entitled to receive notice of the
directors’ meetings, unless he is
disqualified by any reason under the
Act from continuing with the office of
director.” Emphasis supplied.

By section 312(3)(c), any director that
engages in substantial property
transaction in breach of section 310
prescriptions where such
approximates to an offence and the
director is “found guilty and convicted
of an offence ..., [is] disqualified to
serveasadirector of the company” .
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Analysis: Issues, Downsides and
Ramifications

Section 288 does not state
circumstances for removal that could
trigger disqualification; this is a
worrisome oversight. Thus, once a
company complies with the procedure
stated in the section, it can remove any
director for whatever reason, even for
no just cause.?® Unlike other forms of
disqualification that has specified
grounds or bases, disqualification by
removal can simply be the result of
board politics/factionalisation, whims
or preferences of the controlling
persons (alter egos) of the company.”
This is not good enough, given the
long term consequences enshrined in
sections 20(1)(d) and 283(c) CAMA. It is
quite anomalous that such long term
consequences actually have no ounce
of mitigating mechanism - for
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xample, that the bar against
subsequent directorship is only in the
subject company, and not in all other
companies. Or that it is only removal
for cause - such as fraudulent or
unethical behaviour, that should be a
bar to ability to join in forming new
companies.*®

Sections 20(1)(d) and 283(c) CAMA
may have wanton effects on other
companies where the disqualified
director was also on their board, and
the continued involvement of the
disqualified director is critical to the
long-term success of the companies,
potentially also impacting its other
stakeholders — investors, employees,
vendors, etc. A statute enacted to
sustain corporate existence should
notbe seentobeaidingits failure.

It is therefore important that the
utility of these provisions be
examined again for possible
amendment, to weed out the
prospect of avoidable hardship. For
example, the restrictions could be
made to only affect directors removed
for fraud, dereliction of duty/gross
negligence, or other ethical breaches
like misuse of confidential corporate
information, conflict of interest, etc.*
Even then, like its section 280
counterpart, there could be a
timeframe for such restriction. Or the
disqualified director could be required
to show cause why the restriction of
joining to form new companies could
be lifted in his own case, possibly
pursuant to willingness to give
undertakingsinthatregard.
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Negative Impact on Directors’
Independence

We believe that the wide and harsh
provisions of section 283(d) and
20(1)(d) will negatively impact the
independence of directors, who will
now be looking over their shoulders
because of the risk of being removed
for the wrong reasons, but with long
term consequences. Will the court of
equity allow such regime to visit
hardship on innocent directors? We
think, with proper advocacy, thereisa
likelihood of the court invalidating or
restricting it avoid the ludicrous effect
thataliteraryinterpretation will yield.

Waste of Resources in Fighting
AvoidableFires

Removed directors will likely devote a
lot of time and resources to
challenging their removal, in
appropriate cases. If the resulting
litigation lasts a long time, invariably
the removed director would be
‘incapacitated’ in the interim, unless
he is able to get an injunctive order
reversing the removal, pending the
final determination of his action
challenging same. Legislative
amendment will obviate this
avoidable expenditure of resources -
time, money and efforts. Fear of
removal may also discourage
directors from acting according to
their conscience and beliefs, where
such could lead to differences with
alter egos of the company, that may
thenorchestrate theirremoval.
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Deprivation of Means of Livelihood

The oppressive and ‘expropriatory’®
nature of the provisions can be seen
from its effect of depriving, or
severely prejudicing, removed
directors (especially those removed
other than for performance or ethical
reasons), means of livelihood. Even
where performance is the issue, one
would expect the director sought to
be removed to be given the
opportunity to resign, since removal
will (not may), have long term
implications.” Again, one cannot but
wonder how unfair disqualification
rules will work with professional
directors — people who sit on boards
for a living; contributing their wealth
of experience to corporate growth.
Such career directors may unwittingly
become endangered species.

Public Policy
Considerations/Contracts in
Restraint of Trade

Another lens with which to view the
oppressiveness of sections 20(1)(d)
and 283(c) is public policy that leans
against unreasonable contracts in
restraint of trade (as to scope and
duration), which could smack of
economic servitude for ex-
employees.** The instant CAMA
provisions are inconsistent with
jurisprudence behind contracts in
restraint of trade — we think a fitting
analogy can be drawn to underscore

the unfairness of the objectionable
aspect of the CAMA director
removal/disqualification regime. The
law is always loathe to deprive
individuals of their means of
livelihood, and we believe aggrieved
directors can successfully claim
declaratory relief that the provisions
are oppressive and unnecessary,
thereby deserving of review.




1] “ “..ii

‘Excessive’ or ‘Unreasonable’ Powers
to the Corporate Affairs Commission?

If the literal rule of interpretation is
applied (giving the CAMA provisions
their ordinary and plain meaning),
then an absurd result will be the
outcome, which cannot be the
legislative intendment when the
CAMA (or its director
removal/disqualifications) are read as
a whole.* The mischief rule is also
relevant: construction of the
provisions should not go on a voyage
beyond the targeted mischief of
‘unexemplary’ director conduct, in
order to safeguard the company's
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interests and those of its stakeholders.
The culmination of these rules is that
the judiciary may take an
unfavourable view of applying the
provisions, literarily.

Otherwise, the courts will be
validating unreasonable
donation/exercise of powers by the
CAC: it is trite that delegated powers
must be used reasonably, and
discretion exercised judiciously and
judicially. This could be seen as a
corollary of the ultra vires principle
and leaning against construction that
give the regulator (CAC), more
powers than it actually needs to
discharge its regulatory duties. In
other words, a “purposive”, rather
than strict constructionist view of the
instant CAMA provisions is to be
preferred.

One reason for questioning the
generalised CAMA’s director removal
based disqualification approach is that
it may be inapt for sectors that have
less operational risk, since those with
requisite risk would have been
covered by sectoral regulatory
oversight such as by the SEC, CBN,
PenCom and NAICOM. For example
an SME trading enterprise may not
have major risks apart from fraud
which the criminal law will address, in
addition to section 280 CAMA that
justifiably disqualifies a director for
fraudulent practices, after judicial
process.

Troubling Scenarios

To drive the unfairness of sections
283(c) and 20(1)(d) home, we will

illustrate with some scenarios. A
dispute arises between co-founders
or business partners, predicated on
minority shareholder’s concerns
about how the company is being
managed, for example because of
non-adherence to corporate policies
or the minority’s strong advocacy that
the company institutionalise to
secure its long term future of
sustainable profitableits operations.

Many other scenarios are possible
where for example, the minority
shareholder’s values clash with those
of the majority who may prefer that
the company cut corners.* The
majority shareholder has more
directors on the Board and obviously
more votes at shareholder meetings.
It uses its leverage to remove the
director(s) representing its minority
shareholder from the Board. Whilst
this may be challenged, the fact
remains that the deed would have
been done and the removed
director(s) would be subject to the
unfair weight of the CAMA removal
provisions until they get their removal
overturned, if atall.

This could take years or even decades,
because anecdotally, the wheel of
justice turns rather slowly in Nigeria,
especially if the parties deem it
necessary to exhaust the judicial
appeal process. In the interim, the
majority shareholder may be running
the company as it wished, and
presumably to the prejudice of the
interests of the minority shareholder.
In this instance, are the subject CAMA
provisions not promoting errant,
‘mightisright’ behaviour?




——

L

By section 212(1)(e) CAMA 2020 (187
CAMA 1990/2004), an individual is not
eligible for appointment as a trustee
of a debenture trust deed if he is
““disqualified under section 283 from
being appointed as a director of a
company”. This could present a
scenario of extra burden on
professionals in the debt capital
finance and management space. By
the same token, per section 550(1)(f),
“any person convicted of any offence
involving fraud, dishonesty, official
corruption or moral turpitude or whois
disqualified under section 280 of this
Act”, cannot “be appointed or act as
receivers or managers of any property
or undertaking of any company.”

Foreign Investment Attractiveness
Considerations

It would be interesting to see which,
or how many other emerging
countries, have these kind of director
disqualification sledgehammer
provisions, and the rationale for
same? A pertinent question though is
whether the effect of these
provisions, whilst seeking to promote
good corporate governance, cannot
negatively impact Nigeria's
investment attractiveness? This is
very important given the continual
desire to ramp up Nigeria's foreign
directinvestment (FDI) figures.

Could there also be scenarios where
these objectionable CAMA director
removal provisions will effectively run
contrary to Nigeria’s treaty
obligations, for example when a
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foreign investor director is involved?
We think not since the provisions are
not discriminatory against foreign
investors. Nonetheless, it is not
impossible for a mischievous Nigerian
majority shareholder/partner could
use director removal as a
leverage/tool against foreign
partners in a joint venture (JV)
enterprise. Also, can Bilateral
Investment Treaty (BIT) issues not
arise as a result of these provisions?
Again our answer is in the negative,
because the dispute is essentially
private betweenthe JV parties.”

Sectoral Regulatory Powers: The
PRA/PenCom Example

The more one reviews the basis
and modus operandi of sectoral
regulators’ oversight on
management personnel of
regulated entities, the more the
absurdity of CAMA’s director
removal/disqualification regime,
manifestly come to the fore. The
emphasis of the former is on track
record (performance)/actual

objectionable conduct or breach,
not just the fact of director removal
that could be wholly due to board
room politics. Scattered over this
article, we have discussed some
regulatory enforcement
mechanism vide vested powers,
for example by the CBN and SEC
under the BOFIA and the ISA
respectively.® We now use the
provisions of the PRA to further
presshome our points.®

Section 60(1)(d) PRA provides: “An
application for a licence to operate
as a [PFA] shall not be granted
unless the applicant has never been
a manager or administrator of any
fund which was mismanaged or has
been in distress due to any fault,
either fully or partially of the
Pension Fund Administrator or any
of its subscribers, directors or
officers.” See also, the equivalent
section 62(e) provision for PFCs.

Section 64(5) displaces CAMA
[2004] to empower the PenCom
to, in its revocation order,
“withdraw the powers of the board
of the [PFA] or [PFC] over the
pension funds and assets
administered by the company and
may appoint administrators with
relevant qualifications who shall
superintend the transfer of the
assets and funds held or
administered by the company and
exercise the powers of the board
where necessary in accordance with
this Act.”>°



https://edit.wti.org/document/show/4bbad0e0-968e-4c13-9209-ee25ef11e556

——

L

By section 74 PRA: “(1) Every [PFA] or
[PFC] shall notify the Commission of
any staff that is dismissed, his
appointment terminated or advised to
retire or resign on the grounds of fraud,
misconduct or dishonesty. (2) The
Commission shall maintain a list of
persons: (a) who have been dismissed;
(b) whose appointments have been
terminated; and (c) who are advised to
retire or resign, on the grounds of
fraud, misconduct or dishonesty, and
shall circulate such list to [PFAs] or
[PFCs]. (3) The Commission may, if it
deems fit in the circumstances,
circulate to other regulatory agencies
the list of persons maintained under
subsection (2) of this section. (4) It shall
be the duty of all government
appointing or screening and or
confirming bodies to make sure that no
person indicted in any form of pension
fraud or crime be allowed to serve in
any pension and or finance
administrationinNigeria.”

According to section 75, “A [PFA] or
[PFC] shall not employ any person
whose name is on the list maintained
by the Commission under section 74(2)
of this Act, unless with the prior
approval of the Commission.”

Section 76 stipulates that: (1) A
Pension Fund Administrator or Pension
Fund Custodian who fails to comply
with any of the provisions of sections
73, 74 and 75 of this Act shall pay a
penalty of N1,000,000 to the
Commission for every violation. (2) In
addition to the penalty specified in
subsection (1) of this section, the
Commission may impose additional
penalties including removal of any top
management staff of the [PFA] or
[PFC] who had knowledge or ought to
have knowledge of the offences.”

According to section 101, “A [PFC] who
contravenes the provisions of section
70 of this Act commits an offence and is
liable on conviction to a fine of not less
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than N10,000,000.00 and each of its
directors or principal officers is liable
to a fine of not less than
N5,000,000.00 or to a term of not less
than 5 years imprisonment or to both
such fine and imprisonment.

Per section 102, “Notwithstanding the
provisions of any other law, the
Commission may, in addition to the
penalties stipulated under this Act,
impose additional sanctions on the
board, any director, management,
manager or officer of a [PFA] or [PFC]
that violates any provisions of this
Act.”

Per section 103, “Where an offence
under this Act is committed by a body
corporate, the body corporate or every
- (a) director, manager, secretary or
other officers of the body corporate;
(b) person who was purporting to act
in such capacity mentioned in
paragraph (a) of this section, who had
knowledge or believed to have
knowledge of the commission of the
offence and who did not exercise due
diligence to ensure compliance with
this Act shall be deemed to have
committed the offence and shall be
proceeded against in accordance with
thisAct.”

Can Constitutional Provisions Be
Calledin Aid?

As the proverb goes, desperate
problems require desperate
solutions; so we may also have to
resort to constitutional law
arguments. Can constitutional
provisions come to the rescue, even if
only for ‘moral suasion’? We start on
this by highlighting that Chapter 2
1999 Constitution of Federal Republic
of Nigeria (as amended) (1999
Constitution), titled Fundamental
Objectives and Directive Principles of
State Policy), has some ‘economic’
provisions, including:

Section16(1):

“The State shall, within the context of
the ideals and objectives for which
provisions are made in this
Constitution:

(a) harness the resources of the nation
and promote national prosperity and
an efficient, a dynamic and self-reliant
economy;

(b) control the national economy in
such manner as to secure the
maximum welfare, freedom and
happiness of every citizen on the basis
of social justice and equality of status
and opportunity;

(c) without prejudice to its right to
operate or participate in areas of the
economy, other than the major sectors
of the economy, manage and operate
the major sectors of the economy;

(d) without prejudice to the right of
any person to participate in areas of
the economy within the major sector of
the economy, protect the right of every
citizen to engage in any economic
activities outside the major sectors of
the economy.

By section 16(2)(a): “The State shall
direct its policy towards ensuring the
promotion of a planned and balanced
economic development”.
Furthermore, section 17(2)(a) and (3)
provides in part that: “In furtherance
of the social order- (a) every citizen
shall have equality of rights,
obligations and opportunities before
the law” and “The State shall direct its
policy towards ensuring that- (a) all
citizens, without discrimination on any
group whatsoever, have the
opportunity for securing adequate
means of livelihood as well as
adequate opportunity to secure
suitable employment”.



——

L

One major issue is whether the non-
justiciability of Chapter Il 1999
Constitution provisions is not a major
stumbling block to citizens’ reliance
on them? The way out is to invoke
Nigerian treaty obligations that also
guarantees those rights.>* For
example, Article 15 African Charter on
Human and Peoples Rights provides
that: “Every individual shall have the
right to work under equitable and
satisfactory conditions, and shall
receive equal pay for equal work.” It
has been held by the African
Commission on Human and Peoples
Rights that these class of rights are
justiciable by virtue of Nigeria’s
accession to the African Charter:
SERAC&CESRVv. Nigeria.**

Although the 1999 Constitution did
not expressly provide for economic
rights as part of Fundamental Human
Rights in its Chapter IV, arguably they
are a subset of, or inextricably related
to the right to life, right to dignity of
the human person that are
constitutionally guaranteed.>® Given
that caselaw is rife with examples
where unreasonable regulatory
provisions have been successfully
challenged, there is likelihood that
persons that is sufficiently aggrieved
by sections 20(1)(d) and 283(c) CAMA
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may be able to get relief from the
Federal High Court (FHC).>*

Managing the
Removal/Disqualification
Challenge: Is ‘Sidestepping’
Possible?

Pending legislative amendment or
favourable judicial determination,
directors would have to live with
these provisions, and will necessarily
consider options, as part of their
responsive strategy. For example, a
question may be asked whether a
removed director that is subject to
subsequent disqualification can skirt
the consequences of removal by being
ashadow director — defined by section
270(1) CAMA as “any person on whose
instructions and directions the
Directors are accustomed to act”?
Since that provision includes shadow
director within the definition of
director, the short answer is that a
person subject to disqualification
cannot be a shadow director - as that
is an indirect way of sidestepping the
disqualification.>

However, it appears that a
disqualified director, is not so
incapacitated to subsequently join in
forming partnerships. He may thus

resort to the partnership business
vehicle instead, thereby sidestepping
the intended reach of CAMA to
presumably still do business that
could be harmful to other
stakeholders. Sections 747 and 796
CAMA only incapacitates individuals
who are of unsound mind and has
been so found by a court in Nigeria or
elsewhere, or an undischarged
bankrupt from becoming a partner of
a limited liability partnership (LLP) or
of limited partnerships (LP).
Accordingly, nothing prevents a
disqualified director from being the
general partner or designated partner
of an LLP or LP, responsible for
managing these respective
partnerships. LLP and/or LP can
undertake the almost all (if not all) the
same business activities that a
company canundertake.

= s 5
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Conclusion

We struggle with the question: why
have a different treatment for
directors removed by sectoral
regulators vis a vis those affected by
section 283(c) CAMA? Ultimately,
removal is removal, indeed the
company would be expected to
formalise corporate actions to effect
removal ordered by the regulator, for
example, by filing returns (Form CAC
7A), tothe CAC.

It is inconceivable that erstwhile
directors of a leading Nigerian bank
that were recently removed from
office as a result of dissolution of the
Board by the CBN can no longer be
founder-directors of their own
companies/groups which they have
been running from inception? Being
directors at the bank was not their
“day job”, and removal therefrom
should not deprive their ‘personal’
businesses of their continuing
attention. There are also sentimental
factorsinvolvedif a person wereto be
forcefully separated from closely held
businesses they have nurtured for

March 2022

‘Anomalies’: The lllogics of Section 283(c) and 20(1)(d) Companies and
Allied Matters Act 2020 Directors’ Removal/Disqualification Overkill

decades skills, as a result of removal
as a director of say a listed
conglomerate.

Assuming that were the case, it would
be very difficult to attract and recruit
quality people as directors especially
as independent non-executive
directors (INEDs) - as such people
would be wary of the resulting
exposure to their business and
professional careers where they exit
boards by way of removal (whether for
flimsy or valid reasons). If removal will
put their continuing ability to manage
their own businesses at peril, clearly
there would be reluctance to join
boards, where they would have
otherwise contributed their skill sets,
in furtherance of the company’s
business.

This would end up being a zero sum
game whereby CG which section
283(c) CAMA seeks to promote, ends
up being the net loser. Thus, the
symbiotic arrangement whereby
experienced board room players
seeking post retirement director
careers in order to make their
knowledge and experience accessible
to companies — may be prejudiced by
section 283(c) CAMA provisions to the
detriment of the economy.

We respectfully posit that sections
283(c) and 20(1)(d) CAMA in current
form are not necessary to give teeth
to CAMA’s director disqualification
regime. The authors are unaware of
any research finding or position taken
by the CAC that erstwhile provisions
(current sections 20(1)(c) and 283
excluding 283(c)) did not possess
enough bite. It is not prescient to

overlay more regulatory powers
when the panoply of powers under
CAMA and other legislation have not
been fully utilised, or proven to be
inadequate.*®

The draconian CAMA provisions will
only have undesirable anti-
entrepreneurial effect. In conclusion
sections 283(c) and 20(1)(d) CAMA
should either be repealed oramended
by tying sections 283(c) and 20(1)(d)
CAMA disqualification from other or
future directorships or joining in
company formation, to only ethics
related (and well defined performance
metrics) director removal. We think
nebulous performance grounds is not
enough (unless there is gross
incompetence or wilful negligence,
which we think is not a huge risk as
director screening process of the
relevant company would have
identified competent persons for
appointmentas directors).

In the event, the removal and related
disqualification provisions amounts to
a Sword of Damocles dangling over the
heads of conscientious directors who
take seriously their fiduciary duties to
the company, and their independence
as directors, envisaged for example by
section 305 CAMA. The current
provisions may sometimes force
directors to choose between removal
risk (immediate or near-term risk) or
breach of their duty to the company,
with attendant exposure (medium or
longer term risk). Such choice should
never haveto arise atall. Itis would be
a sad day indeed, when statutory and
policy disregard for circumstances of
removal put conscientious directors
betweenthe deviland a hard place.
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